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You know there are more questions you should be asking, but
you're not sure what they are.

You want to stop procrastinating and make a decision,
but you don't feel well enough informed.
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RUNS A LAW
FIRM. AND
TRIATHLONS.

| Barry Brooks
Construction & Employment Law
Rockwall, Texas

WestlawNext

“The fact that you can use WestlawNext” on
the iPad® is really what piqued my interest. |
do not know how | practiced law without my
iPad, and it's a crazy thing to say because | did
it for so long! The searching is easier and | like
the way | can organize all of my research and
save it under case folders. It saves me time
because those folders are available to me
anywhere.” Even on the run.

westlawlifestyle.com

THOMSON REUTERS”

© 2012 Thomson Reuters  L-373852/2-12
Thomson Reuters and the Kinesis logo are trademarks of Thomson Reuters.
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MORRILL LAW FIRM

1333 N. California Blvd., Ste 620 ® Walnut Creek, CA 94596
Phone 925.322.8615 ® Fax 925.357.3151
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Financial Elder Abuse
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General Civil Litigation
Probate & Civil Appeals
Mediation

Joseph Morrill Nicole Morrill
Andrew R. Verriere Paralegal

JAMS NEUTRALS

PERSISTENT. ACCESSIBLE.
AF F 0 R DAB I.E OUR COMPETITIVE RATES

START AT JUST $350 PER HOUR.

We know you need skilled mediators who are available to pursue every angle until your case is settled—
and experienced, unbiased arbitrators who are highly respected by all parties. And we know you need these
services at a reasonable rate. Our neutrals have significant expertise in a wide range of practice areas and they
receive extensive, ongoing ADR training to ensure cost-effective resolution. If you want an efficient process
at a competitive rate, maybe you can’t afford not to use JAMS. To schedule a case, call Linda Huynh at
925.975.5795.

JAMS East Bay Resolution Center o
1255 Treat Blvd. | Suite 700 | Walnut Creek, CA 94597 THE REsoLUTION EXPERTS @ NJAMSE@
925.938.5060 | www.jamsadr.com
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Inside

his month, we present you with the Best of the Web
- the most popular articles from our online magazine
at www.contracostalawyer.org. Our editorial board se-
lected the articles based on website analytics and nazr-
rowed down the choices to the six articles in this issue.

If you have never visited our online
magazine, this issue is for you. Enjoy!
We hope these articles will entice you to
visit us at www.contracostalawyer.org
in the future.

If, on the other hand, you are a loyal
reader of the Contra Costa Lawyer, print
and online, we hope you like this cu-
rated review and consider contributing
to future editions. Our editorial board
always looks for fresh voices and view-
points, and we’d love to have your articles!

Kerstin Firmin

When we decided to launch an online companion to our print
magazine two years ago, the reason was you. Our goals includ-
ed providing you, our members, with better value by reducing
sky-rocketing production and distribution costs and by lowering
the magazine’s carbon footprint. You told us - in our 2010 mem-
ber survey - that our print magazine was important to you, so
we knew we needed to find an innovative way to preserve and
enhance the legacy print magazine. Our solution was a hybrid
approach: We increased the number of publications from 10 to
12 per year, and changed the presentation to 6 bi-monthly print
publications and 6 online-only editions.

Two years later, we want to express our gratitude with this issue.
Thank you to our authors, guest-editors, readers and advertisers
who embraced the new online platform and helped shape the
publication into what it is today. Thank you for your contribu-
tions and your continued support!

A mere 18 months since we launched the first online-only edi-
tion, the Contra Costa Lawyer Online has already garnered na-
tional attention. Last Fall, the National Association of Bar Execu-
tives honored the Contra Costa Lawyer with a Luminary Award
for Excellence in Electronic Publishing. This year, our online
magazine began to attract more than 2,000 visitors each month
and our readership continues to grow.

On a personal note, I would like to thank the members of the
editorial committee and the communications taskforce for their
support and unwavering commitment to innovation in deliver-
ing services to our members. *

Kerstin Firmin is the Communications Coordinator for the Contra Costa
County Bar Association (CCCBA). In this role, Kerstin manages the produc-
tion of the Contra Costa Lawyer and other CCCBA publications, as well as ad-
vertising. If you are interested in contributing to CCCBA publications, please
contact Kerstin at kfirmin@cccba.org.
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DISCOVERY OF SOCIAL MEDIA

BEST OF THE WEB #1

THE TREASURE HUNT

Facebook has nearly one billion
active users (955 million as of June
2012?). Rumor hasitthat Twitter has
somewhere in the neighborhood of
500 million registered users* or 400
million tweets per days3.

Think about it - a veritable trea-
sure trove for discovery. Photos of a
personal injury plaintiff salsa danc-
ing a week after the car accident.
An unavailable witness tweeting
that he is in town. A supposedly
bankrupt defendant posting details
on his newly purchased boat. Face-
book, Twitter, MySpace, LinkedIn,
Habbo, Orkut, Badoo, Qzone - the
list of social media sites are rich
with possible im-
peachment
evidence.

&8 OCTOBER 2012

by Audrey Gee

first published in the December 2011 online-only edition of the
Contra Costa Lawyer at www.contracostalawyer.org. Scan the
QRcode to the right to access the original article.

While a criminal case, the August
2010 incident that ended with Paris
Hilton booked on cocaine charges
is a good example of impeach-
ment evidence. The police pulled
Paris over and found cocaine in her
purse. Paris denied the purse was
hers, but her claim was undone by
her prior tweet - “Love My New
Chanel Purse I got Today :)"4 - when
she bought the purse.

If the witness is not a celebrity on
TMZ (and you can pull information
straight off the internet), the most
direct way to obtain social media in-
formation is to ask witnesses to pro-
vide it to you. Document requests
may contain demands for down-
loads of photos and posts on social

media pages and webmail, and
special interrogatories may
ask for identification

of witnesses’ so-

cial media sites,

user names,
passwords, and

access to

accounts.

Social me-

dia users,

however, do not

have access to

native format

and can only

produce a screen

shot or a print-out

of the requested in-
formation. Also, witness-

@

es may sanitize their social media
pages and delete all incriminating
photos or other useful evidence
once they know litigation is afoot.
In these situations, you may be
tempted to obtain the information
directly from Facebook or other so-
cial media sites, to shortcut the pro-
cess and also head off any tamper-
ing allegations.
.

ROADBLOCKS

THE FEDERAL STORED
COMMUNICATIONS ACT

Before you subpoena Facebook or
other social media sites,
@ @ you should keep in mind
~ the Federal Stored Com-
munications Act, often
referred to as the “SCA,” which
generally prohibits a person or en-
tity providing an “electronic com-
munication service” to the public
from “knowingly divulg[ing] to
any person or entity the contents
of a communication while in elec-
tronic storage by that service.” It
further prohibits a person or entity
providing “remote computing ser-
vice” to the public “from knowingly
divulg[ing] to any person or entity
the contents of any communication
which is carried or maintained on
that service.” 18 U.S.C. 2702(a)(2).

Disclosure in violation of the SCA
can expose the record holder to civil

5



liability. Thofel v. Farey-Jones, 359
F.3d 1066 (9th Cir. 2004). The SCA
applies to private information, i.e.,
information that is not readily ac-
cessible by the public. The SCA has
several exceptions, most notably,
that it does not apply to criminal or
administrative subpoenas. 18 USC
2703(b)(2) & 2703.

In practical terms, this means that
subpoenas to Facebook and their
ilk may possibly be quashed. Take
the case of Crispin v. Audignier,
717 E. Supp. 2d 965 (C.D. Cal. 2010)
where the Court partially quashed
subpoenas issued to Facebook,
MySpace and other social media
sites. There, Mr. Crispin sued Au-
dignier, a clothing maker, alleging
copyright infringement for use of
his artistic works that went beyond
the granted oral license. Defendants
subpoenaed Facebook (and other
social media sites) seeking commu-
nications and wall posts from Mr.
Crispin concerning his art. Plaintiff
moved to quash the subpoenas un-
der the SCA. The magistrate judge
rejected motion to quash reasoning
that Facebook and MySpace were
not electronic communications ser-
vices because the websites’ messag-
ing services are used solely for pub-
lic display and did not meet the SCA
definition. The U.S. District Court

disagreed and noted that the SCA

() applied since the social media
sites qualified as both Electronic

Communication Services for their

message delivery services

and also as Remote Com-
puting Services because
they offered message stor-

age services.

The Court found the " [
communications at issue, | < w
both the webmail and '
email, were inherently private be-
cause they were not readily acces-
sible to the public and quashed the
subpoenas for those messages. The
Court required a new evidentiary
hearing to determine the privacy
settings on Facebook and MySpace
accounts and made no finding
about the general discoverability

of the public wall posting and com-
ments.

Other cases have permitted sub-
poenas to social media sites, despite
the SCA. In Ledbetter v WalMart
Stores Inc., the Colorado District
Court denied the plaintiffs’ motion
for a protective order for their Face-
book, MySpace and Meetup pages.
Plaintiffs sought damages for per-
sonal injuries when the electrical
system they were working on short-
ed out. One of the plaintiffs’
wives brought a claim for loss

might contain evidence that the
plaintiff traveled and was happy
(when plaintiff had claimed she
was housebound and miserable).
The Court ordered the ——
plaintiff to give defen- [SALS
dant direct access to log B\

- in and view
her Facebook and
MySpace accounts and YDU
have access to all re-

cords, including archived and
deleted records.

the

Similarly, Pennsylvania

of consortium. The court deter- i \ ‘ case of McMillen v. Humming-

mined that the plaintiffs had
placed their personal physical
and mental states at is-
sue and permitted the
subpoenas. 2009 Dist.
LEXIS 126859 at 4-5 (D.
Colo. Apr. 21, 2009).

RIGHT TO PRIVACY

N—

—

In addition to the SCA, privacy "
concerns also may be the source

of objections, but whether they
survive is an undecided question in
California. Other states’ cases offer
their own line of reasoning on pri-
vacy issues, which may or may not
be in line with California’s Consti-
tutional right of privacy. Cal. Const.
Art.1,81.

In Romano v Steelecase, 907 N.Y.
S2d 650 (2010) a New York trial court
held that the private portions of a
personal injury plaintiffs’ Facebook
and MySpace pages were discover-
able. The court reasoned that nei-
ther Facebook nor MySpace
policies guaranteed com-
plete privacy, therefore @

there could be no legitimate
reasonable expectation of privacy
in the private portions of
@ current and historical pag-
es of those websites. There,
the Court found that the
public portions of the plaintiff's
social media sites contained mate-
rial that was contrary to her claims
and deposition testimony and that
there was a reasonable likelihood
that the private portions of her sites

bird Speedway, Inc., 2010 Pa.Dist.&
Cnty.Dec. LEXIS 270 (Pa. County Ct.
Sept. 9, 2010), involved a broad dis-
covery statute which provided that
unless there is a specific privilege
that applied to withhold discov-
ery, information must be produced.
The defendant had heard that the
personal injury plaintiff had been
on a fishing trip and to prove that

¢ ) the injuries were not as serious as

the plaintiff was making them out
to be, defendant moved to compel
plaintiff's user name, log-in names,
and passwords. The plaintiff asked
the Court to recognize that com-
munication shared among one's
private friends on a social
@O , network was confidential
\\'i( and protected from disclo-
~ sure. The Court reviewed the
Facebook privacy policies, which
said that your posts may show up
on your friends’ posts, and warned
users that you may be then at the
whim of your friends’ privacy set-
tings. The Court found no privacy
interestin a Facebook password and
no corresponding Facebook privi-
lege. The Court directed plaintiff
to not delete his posts or alter exist-
ing information on his Facebook or
MySpace accounts.

There may be no significant dif-
ference between discovery of so-
cial media and discovery of other
electronically stored information.
In EEOC v. Simply Storage Manage-
ment 2010 WL 3446105 (S.D. Ind.
May 11, 2010), the defendant asked
for photos, videos, postings and pro- '

CONTRA COSTA COUNTY BAR ASSOCIATION CONTRA COSTA LAWYER



THE ELDER LAW EXPERTS

STEELE | GEORGE
SCHOFIELD & RAMOS, LLP

Litigation | Elder Law | Real Property | Mediation
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3100 Oak Rd. Suite 100 | Walnut Creek | California 94597
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www.sgsrlaw.com

EFFECTIVENESS

Palmer Madden has conducted more than
1,000 mediations since 1981. One jurisdiction
reported that he has over a 90% settlement rate.

EXPERIENCE

His 25 years of experience as a trial attorney gives
him an understanding about clients that has proven
time and again to be critical in tough cases.

EFFICIENCY

He does not carry the overhead of other
mediation firms (no administrative fees) -
which means the price is always right!

PALMER BROWN MADDEN
925.838.8593 | WWW.ADRSERVICES.COM

Over 25 years’ experience as an ADR neutral
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DISCOVERY OF SOCIAL MEDIA,
cont. from page 9

files from two sexual harassment
claimants’ Facebook and MySpace
accounts to discount their mental
health damages. The EEOC object-
ed to the request as harassing and
embarrassing, and also because it
improperly infringed on claimants’
privacy. Defendant moved to com-
pel. The court explained that discov-
ery of social media simply “requires
the application of basic discovery
principals in a novel context.” The
Court rejected claimants’ privacy
arguments, stating that “a person'’s
expectation and intent that her
communications be maintained as
private is not a legitimate basis for
shielding those communications
from discovery.”

California has not directly ad-
dressed the privacy in social media
issue in a discovery context, but
the California Court of Appeal has
opined that there can be no rea-
sonable expectation of privacy in
a public MySpace post. In Moreno
v. Hanford Sentinel, Inc., 9 C.D.O.S.
4208 (2009) a college student from a
small town wrote an unflattering
ode in her MySpace journal. She
later removed the post, butit had al-
ready been republished in the local
newspaper. The community reac-
tion was negative, forcing the stu-
dent’s family to move and close the
family business. In shutting down
the invasion of privacy claim, the
Court determined that “no reason-
able person would have an expecta-
tion of privacy regarding published
material” on MySpace, as it was a
“hugely popular” social networking
site and her potential audience was
large.

AUTHENTICATION AND
CREDIBILITY

The evidence gained from social
media is still subject to all the stan-
dard tools to test the authentication,
admissibility, and credibility of the
evidence. Many celebrities, for in-
stance, do not personally adminis-



ter their Twitter accounts or other
social media brand outlets. A wall
post may not truly reflect the reality
of what happened that day. Photos
of tagged witnesses may have been
photoshopped or altered.

In its patent infringement case,
Apple sued Samsung for allegedly
copying the iPhone. Samsung shot
back and alleged Apple submitted a
photoshopped image of a Samsung
Galaxy S to support its preliminary
injunction. The photo in question
contains side-by-side comparison
of the Galaxy and an iPhone 3G in
which the smartphones appear to
be the same size, despite the Gal-
axy's larger size. Apple allegedly
doctored another photo to try to
make Samsung look guilty of design
patent infringement.s

TOOLS FOR
PRESERVATION AND
DISCLOSURE

What is the best way to preserve so-
cial media during discovery? There
are services such as Iterasi and
Smarsh which offer to capture, pre-
serve and archive email and web-
pages from social media sites. The
old fashioned way of printing hard
copies or saving screen shots to Ado-
be Acrobat works as well.

Another discovery tool is to re-
quest that the opposing party com-
plete and sign a form that authoriz-
es Facebook to disclose information
from the party’s own pages.

SOCIAL MEDIA AS
PART OF YOUR
DISCOVERY PLAN

Social media sites can give you a
personal, fascinating and informa-
tive glimpse into witnesses’ lives
and their ways of thinking. These
sites are areas rich with information
to be discovered and investigated,
keeping in mind the limitations
and roadblocks you may encoun-
ter along the way. Discovery plans
should consider the costs and ben-
efits of pursuing this information
and be integrated into the overall
trial plans. Further, these investi-
gations should also highlight the
importance of the discussions you
have with your own client and
their online activity. In all, you
would be well served to investigate
and use the benefits of social media
to your client’s advantage.

! The Associated Press (2012, July
27). Number of active users at Face-
book over the years. Retrieved from
http://finance.yahoo.com/news/
number-active-users-facebook-
over-years-214600186--finance.html
2 TechCrunch (2012, July 30). Ana-
lyst: Twitter Passed 500M Users
in June 2012, 140M of them in US;
Jakarta ‘Biggest Tweeting’ City. Re-
trieved from http://techcrunch.
com/2012/07/30/analyst-twit-
ter-passed-5oom-users-in-june-
2012-140m-of-them-in-us-jakarta-
biggest-tweeting-city/

3 Mediabistro (2012, June 7). Twitter
Now Seeing 400 Million Tweets Per
Day, Increased Mobile Ad Revenue,
says CEO. Retrieved from http://
www.mediabistro.com/alltwit-
ter/twitter-4o0o-million-tweets_
b23744#more-23744

4 Gawker (2010, September 2). Does
Paris Hilton’s Twitter Prove the
Cocaine-Filled Purse Was Hers?
Retrieved from  http://gawker.
com/5628938/does-paris-hiltons-
twitter-prove-the-cocaine+filled-
purse-was-hers

5 Gizmodo (2011, August 19). Apple
Filed Misleading Evidence Against
Samsung..Again. Retrieved from
http://gizmodo.com/5832614/apple-
filed-misleading-evidence-against-
samsungagain

Audrey Gee is the 2012 CCCBA
President and a founding partner
of Brown Church & Gee, LLP, a busi-
ness centered law firm that offers
a fresh approach to legal services.
Audrey brings over 16 years of ex-
perience to a practice that focuses
on litigation and management side
employment counseling and risk
management. Audrey’s litigation
practice has included representa-
tion of multi-billion dollar compa-
nies in contract disputes, defending
publicly traded homebuilders in
complex multi-plaintiff construc-
tion claims, and handling a broad
range of business, real estate, em-
ployment and intellectual property
disputes.

— WANTED —
Will/Estate Contests
Conservatorships
You handle the estate, we do the contest.
Cases, except conservatorships, often
handled on a contingent fee basis, but can
be hourly. Referral fee where appropriate.

Pedder, Hesseltine,
Walker & Toth, LLP

oldest partnership in Contra Costa County

(since 1955)

p 925.283-6816 * £925.283-3683
3445 Golden Gate Way, RO. Box 479
Lafayette, CA 94549-0479

AV Martindale-Hubbell

JAY CHAFETZ

Law Offices of
Jay Chafetz
2033 N. Main Street
Suite750

Walnut Creek, CA 94596

Personal Injury
Trust & Estate Disputes
Business Litigation
Mediation (PI and Med Mal)

Here for you when you need a trial attorney

925.933.5890 | fax 925.933.5620
JayChafetz@JayChafetzLaw.com
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iy The Law and LinkedIn [y

Why you should invest in your LinkedIn Profile

BEST OF THE WEB 2

ttorneys have always had

their information avail-

able in the public sphere,

whether in a bar associa-
tion directory or the Yellow Pages.
But the times are changing. The cur-
rent reality is that online directories
are becoming an invaluable part of
an attorney’s business development
plan. In fact, a LinkedIn profile is as
ubiquitous as a Yellow Pages listing
used to be. These days, the message
is clear: if you aren't visible online,
then you run the risk of losing both
business and credibility.

WHY BE PART OF AN
ONLINE DIRECTORY?

The question isreally why wouldn't
you be? Not having one is like not
having a website; people might
start to wonder if you are legitimate
or if you are simply behind the tech-
nological times. And this isn't an
image you want to project out to the
public.

Taking this idea one step further,
the rules of professional respon-
sibility require that you remain
competent. Increasingly, part of
competence implies the ability to
use available technology in order to
best serve your clients: Rule 3-110
of the California Rules of Profes-
sional Conduct has been construed

12 OCTOBER 2012

by Randy Wilson

first published in the August 2011 online-only edition of
the Contra Costa Lawyer at www.contracostalawyer.org.
Scan the QRcode to the right to access the original article.

to require attorneys to attain a basic
level of technological competence
when handling confidential client
information. If an attorney has no
web presence, clients may make
assumptions about that attorney’s
technical, and even legal, compe-
tence.

WHY LINKEDIN?

Many people ask me which is more
important: LinkedIn, Facebook, or
Twitter. I always tell attorneys that
ifthey had to choose only one social
media platform, they should choose
LinkedIn. While it’s true that many
professionals use Facebook and
Twitter, these platforms are also for
personal use. LinkedIn, on the other
hand, is built specifically for profes-
sionals to show themselves in the
most positive light.

LinkedIn is especially attractive
to lawyers. If you take some time to
look around LinkedIn, you'll notice
that CPAs, lawyers, consultants, and
finance and real estate profession-
als are highly represented. That's
where you want to be, and the cali-
ber of people you want to connect
with.

That'snottosaythatyoushouldn't
spend time on other social network-
ing sites. You should. But I highly
recommend using LinkedIn as your
hub for professional social network-

ing. By focusing on LinkedIn, you
can have a central starting point,
using other platforms as offshoots.

THE BENEFITS

The Yellow Pages deliver basic in-
formation. This is surely important
if someone wants to get in touch, or
learn about your background. But
an online directory offers a broader
view. It gives potential clients and
referral partners something more
objective than a standard bio and
your contact information. On a
LinkedIn profile, a person can see
how you are connected to other at-
torneys, referral partners, organiza-
tions, and your community.

The most successful attorneys
are actively involved in all of these
groups, and letting others know
about your involvement adds to
your credibility. And when you
include articles, blogs, or status up-
dates on your profile, it reinforces
the message that you are engaged
with the issues that you practice.

HOW TO MAXIMIZE
YOUR PROFILE

It's easy to whittle hours away on a
social networkingsite like LinkedIn.
But a strategic, targeted approach
will get you where you want to go,



faster. Here are the most effective
ways attorneys can use LinkedIn:

|11 To follow up. After you go to a
networking event, use LinkedIn
to stay in touch. Send a personal
note that references how you
met and ask them to connect.

[ To promote your skills and
associations. Are you an estate
planner? Use your profile to talk
about skills, associations, and
groups related to estate planning
to demonstrate your involve-
ment in your professional com-
munity.

[y To increase your visibility.
Periodically, include status up-
dates to increase your visibility.
Again, be strategic: Think about
how often you'd like to update,
and then put it in your calen-
dar as an action item. Effective
status updates include a news
article you want to comment on,
a speaking engagement, news
from the bar association, or a
topic thatis valuable to your net-
work.

{j) Toconnectsocial media plat-
forms. Make sure that you con-
nect your social media. This
means posting online profiles,
publications, Facebook updates,
or tweets to your LinkedIn pro-
file. There are two ways to do
this: you can have an outbound
link that takes you to these plat-
forms. Or you can set up Linke-
dIn to connect with other social
media platforms so that when
you post a status update, it au-
tomatically becomes a tweet or
a Facebook post. With certain
platforms like Wordpress, you
can also stream your blog to your
LinkedIn profile.

To be known as an expert.
LinkedIn's Answer feature helps
promote you as an expert. Try
asking a question to generate a
response. Or find your specific
area of interest and answer the
existing questions. The more
positive the response, the high-
er your ranking. Another way

in)

to showcase your expertise is
through the Martindale applica-
tion, which allows you to pro-
mote your Martindale peer and
client ratings with a logo and
summary on your profile.

1;) To publish and promote con-

tent. It's savvy to have original
content that displays your ex-
pertise. JD Supra sponsors a legal
update feature specifically for
attorneys. Through this feature,
you can get your material pub-
lished, allowing people to sign
up and search topics of interest.
(These articles are available both
on JD Supra and under Legal
Updates on LinkedIn.) Another
option for getting your content
read is LinkedIn’s Slideshare Ap-
plication, which allows you to
re-purpose presentations you've
given.

LINKEDIN AND
LEGAL ETHICS

Social networking and online mar-
keting have unleashed a totally
new world when it comes to legal
ethics. However, the legal system
— and in particular bar associations
that govern attorney ethics — have
been slow to understand that signif-
icant issues exist around social me-
dia, figure out what they are, and
provide attorneys with legal guid-
ance on how to deal with them.

In this veritable legal Wild West,
here are a few issues that can arise
and how to handle them within the
law’s ethical guidelines.

ETHICAL QUESTION:
SHOULDI FILLTHE SKILLS
AND EXPERTISE SECTION?

Under your summary in LinkedIn,
there is a subheading that allows
you to name your skills and exper-
tise. This section used to be called
“specialities” but has been renamed
“skills and expertise” which makes
it safer for attorneys as specialties
was a term of art for state bar legal
certification programs. While bar

associations frown on non-certified
attorneys calling themselves “ex-
perts”, claiming expertise blurs the
line enough to probably be accept-
able.

ANSWER: The new wording of
“skills and expertise” makes it safe
for attorneys to utilize this field
without running afoul of state bar
rules. However, until this is actual-
ly challenged, it impossible to know
for certain.

ETHICAL QUESTION:
CAN MY CLIENTS WRITE ME A
RECOMMENDATION?

Both California and ABA rule re-
quires that if a client gives a testi-
monial on your behalf, you are re-
quired to include a disclaimer that
says the testimonial does not guazr-
antee a successful outcome. The
problem is that LinkedIn doesn't
have a place to include your dis-
claimer.

ANSWER: One possible scenario
is having the client write the dis-
claimer. But for attorneys, for whom
the foremost ethical responsibility
is confidentiality, this isn't always
the best idea. Even if a client is will-
ing and able to give a recommen-
dation, the client should be aware
of the consequences of being iden-
tified as a client. As attorneys, we
assume the burden of that responsi-
bility. That's why even if the client
is willing to write a recommenda-
tion accompanied by a disclaimer,
it isn't always the best course of ac-
tion. The safest bet, in my opinion, is
not having recommendations at all.

ETHICAL QUESTION:
CANI MAKECLIENTS PUBLIC?

LinkedIn is an opt-in or opt-all
out platform, where you'll need to
decide if you will have everyone
transparent or everything hidden.
This causes a dilemma for attorneys,
who might want their network and
referral partners transparent, but
not their clients.

ANSWER: Unfortunately, there isn't
an ideal solution on how to handle
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Elder Law is

Alzheimer’s
Planning

The average survival rate is eight years after
being diagnosed with Alzheimers — some live as
few as three years after diagnosis, while others
live as long as 20. Most people with Alzheimer
don't die from the disease itself, but from
pheumonia, a urinary tract infection or
complications from a fall.

Until there$ a cure, people with the disease will
need caregiving and legal advice. According to
the Alzheimer$ Association, approximately one
in ten families has a relative with this disease.
Of the four million people living in the U.S.
with Alzheimers disease, the majority live at
home — often receiving care from family
members.

If the diagnosis is Alzheimer’s,

call elder law attorney
Michael ]. Young
Estate Planning, Disability, Medi-Cal,
Long-term Care & VA Planning

Protect your loved ones, home and independence.

>\8
925.256.0298

www. YoungElderLaw.com

1931 San Miguel Drive, Suite 220
Walnut Creek, California 94596
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THE LAW & LINKEDIN,
cont. from page 13

this: as it stands, you'll need to ei-
ther lose out on the referral benefits
of LinkedIn and make everything
private, or have your clients sign
a document that indicates they've
agreed to the publication of your
relationship. However, if you feel
that it isn't in their best interest,
the onus is still on you to reject the
connection. Of course, if you share
a connection with the person view-
ing your profile, he or she can also
view the connection you have in
common.

ETHICAL QUESTION:
WHATKIND OF INFORMA-
TION CAN I MAKE PUBLIC?

ANSWER: Because confidentiality
is of paramount importance to at-
torneys, this makes some of the fea-
tures of LinkedIn problematic. It's
good to err on the side of caution
when it comes to client confidenti-
ality. It's not that you have to shut
down your social networking. But
good judgmentisalways the corner-
stone of your decisions. Just because
there is no official rule saying that
you can't thank a client by name on
your LinkedIn status for a referral,
for instance, this choice still shows
bad judgment as they may not want
the information made public.

THE FUTURE LOOKS
LINKED

Things move fast in the world of so-
cial media. Today, it damages your
credibility to have no LinkedIn pro-
file. Butin a year or two, it might be
damaging to have only a minimal
profile.

I see a future where LinkedIn
adapts to the needs of professionals,
helping each industry work with-
in the ethical rules of their trade.
I'm also hoping that LinkedIn will
make it easier to choose individual
people for either public or private
viewing, making it friendlier for



attorneys who want the ability to
choose. And with the proliferation
of video, I predict that LinkedIn will
use that medium to its advantage.

And remember, LinkedIn isn't the
only one that will change with the
times. As social media evolves, at-
torneys should evolve with it. «

Randy Wilson is the co-founder of
DSD Law Site Solutions and found-
ing member of the Business Advi-
sory Resource (B.A.R.) Group

SELF STUDY MCLE TEST

Earn one hour of Legal Ethics MCLE
credit after reading the article above
by answering the questions on the
Self-Study MCLE test form. Send
your answers, along with a check
for $20 ($30 for non-members), to
the address on the form. You will
receive an MCLE certificate within
one week.

Scan the QRcode below to access the

test form or visit http://bit.ly/SusECe
to download the form.
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— WANTED —
Conservatorships

think
Matt Toth
as in
Pedder, Hesseltine,
Walker & Toth, LLP

oldest partnership in Contra Costa County

(since 1955)

p 925.283-6816 * £ 925.283-3683

3445 Golden Gate Way, PO. Box 479
Lafayette, CA 94549-0479

AV Martindale-Hubbell

AND MEDIATION CENTER

“A unique and effective style -
a great mediator”

Candice Stoddard

Ron Mullin

Willows Office Park a 1355 Willow Way, Suite 110
Concord, California 94520
Telephone (925) 798-3413 a Facsimile (925) 798-3118
Email ronald@mullinlaw.com

CONSERVATORSHIPS
PROBATES
CRIMINAL DEFENSE

« Free Consultation -

Law Offices of
DAVID B. PASTOR

www.davidbpastor.com
1280 Boulevard Way, Suite 212 « Walnut Creek, CA 94595
925-932-3346 » david@davidbpastor.com

David B. Pastor

CCCBA MEMBER
SINCE 1977

Youngman & Ericsson, LLP

1981 North Broadway © Suite 300
Walnut Creek, CA 94596

Estate Litigation Attorneys.

www.youngman.com (925) 930-6000
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HOW MULTITASKING

BURNS

BEST OF THE WEB #3

MONEY & RUINS YOUR BRAIN

As a busy family law attorney, I
can tell you that many things con-
sume my time. Here are my top
ten time-burning, schedule bust-
ing activities:

Reading 12 emails from the
same client anguishing over
who has the right to walk the
dog this weekend (generally
sent between 2am and 3am)

Explaining to clients why tak-
ing all the money from the
family bank account might
not be such a wise idea

Reviewing the email from op-
posing counsel that copies the
letter that duplicates the fax
that reiterates and confirms
the telephone call I just had
with opposing counsel

Picking up the same piece of
paper I have already picked
up 5 times during the past
week, because the last 4 times
I picked it up I read it and
didn't want to deal with it

Being polite when my office
mate walks into my office
and insists on discussing why
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by Dana Santos

first published in the April 2011 online-only edition of
the Contra Costa Lawyer at www.contracostalawyer.org.
Scan the QRcode to the right to access the original article.

the football lockout is a crime
against humanity and why
football team owners are the
spawn of Satan, even when
a) I could care less about over-
paid athletes and their “trou-
bles” and b) I really, really, re-
ally need to get this pleading
out

Giving a client the same piece
of advice that I've given them
the last 5 times they asked the
question, because they think
if they ask me enough times,
the answer will change (cli-
ents who are also preschool
teachers know intuitively this
method will not work)

) Reading those wonderful and

disgusting joke emails from
the uncle in Louisiana that
must be read before any work
gets done (why do all the real-
ly interesting looking people
shop at Wal-Mart?)

Deletingall the email ads from

West, Amazon, Travelzoo,
Intuit, InkSell, TigerDirect,
Hotwire, Yoshi’s, Brookstone



and other internet purveyors
of unneeded consumer crack
(there is a price for shopping
online - what you save in gas
you lose in lost years of your
life getting off email lists)

Watching for that little email
blurbie thing in the bottom
right hand corner of my com-
puter screen that tells me
EVERY time an email comes
in and, like a Pavlovian dog,
I immediately click on the
email to see who likes me
enough to send me email

Giving my clients excellent,
well-reasoned, thoughtful ad-
vice, then doing the exact op-
posite myself

While the above is mostly tongue
in cheek, the reality is we all waste
a huge amount of time every day
doing things we either don't need
to do, or don't need to do RIGHT
NOW. This results in lost income.
How many times have you
walked into your office at gam,
looked up at the clock at 5pm, and
realized you had billed .8 all day?

I do not claim I am a master of
time management. I am simply
pointing out some techniques for
people like me who want to try a
few simple things to increase their
productivity.

Buy a scanner. As a solo, this
machine is worth every cent
I paid for it (ScanSnap s1500.)
I can read, forward to a client
and electronically store infor-
mation in seconds. While I
have not slain the paper drag-
on, this technology has given
it a mortal wound.

Resist the temptation to
read email as it comes in. |
know this is hard and if you're
like me it will take months
of really expensive therapy
to fully understand why you

want people to love you, but
the fact is this is a huge time
burner. Discipline yourself to
read email on a schedule. I try
toread first thing when I come
in, then during or immediate-
ly after lunch, and finally at
around 4pm.

Don’t answer your phone.
(Attorneys everywhere in the
county are reading this and
thinking “Hmmm, I thought
she was just avoiding me.")
If you're just sitting at your
desk sorting mail, pick up the
phone. However, if you are in
the middle of a task requiring
concentration, which is more
often than not, that phone call
will cost you (and your client)
time and money. If I'm work-
ing on a three page declara-
tion and I break for a call that
is not an emergency, I have to
reread that declaration from
the beginning, re-collect my
thoughts and attempt to recall
the brilliant legal theory that
was on the tip of my tongue
when the phone rang. In-
stead, listen to your voicemail
in the morning and return
calls or reply by email as need-
ed. Get work off your desk, and
then take a break for calls be-
fore lunch. Do the same in the
afternoon.

Reply to clients by email
whenever possible, not
phone. Asa solo I have to en-
sure that I am operating as ef-
ficiently as possible. It doesn't
make sense for me to have a
telephone call with the cli-
ent, then write up my notes
for the file, then write a letter
to the client confirming the
conversation. If a client has
a question, you can respond
quickly and thoroughly to
their question by email, while
simultaneously making your
note for the file and providing

something in writing to them
torefer to at a later time, there-
by saving them money when
they need to review that piece
of advice/information. While
we know the ins and outs of
our business, we sometimes
forget that clients often have a
huge learning curve and can-
not retain all the information
we give them.

Do one task at a time. Peri-
od. If your staff thinks an open
door means you're free to talk,
then either shut your door or
let them know that you are
not available. There is no such
thing as a “quick question.”

Finally, accept that your brain is
no longer a steel trap (if you grew
up during the summer of love and
spent lots of time in the Haight,
let's face facts, your mind was
never a steel trap.) You might as
well acknowledge this reality and
come to terms with it. You are past
the age of forty and your brain
works differently than it did when
you were twenty. Yo