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Naming the bricks in the “Wall of Worry.”

There is an old saying that financial markets climb a wall of worry. It is cited as a
reason, or an excuse, for taking no action in the face of heightened risk. As | see it,
these are some of the bricks in the wall right now:

e Rating Agency Downgrades e U.S. Debt Ceiling Extension

e Bank Sector Liquidity ® 2012 General Election

¢ Financial Deleveraging e Expiring Bush-Era Tax Cuts

¢ Slowing of Corporate Earnings ¢ New Healthcare Tax Liability in 2013
e European Credit Crisis e \Weakening US Economy

e Political Instability in the Middle East e Continuing Housing Crisis

Understanding the risks can help investors better prepare themselves for the future.
To read my current analysis of these risks, please visit my website for recent issues of
Financial Outlook, and other UBS research reports.

To discuss how we have helped clients prepare to weather these potential risks,
please call for a complimentary consultation. | look forward to speaking with you.

Trusted advice, caring support, prudent financial solutions.

Best regards,

ubs.com/team/thenovakgroup % UB S

Neither UBS Financial Services Inc. nor any of its employees provide legal or tax advice. You should consult with your personal legal or tax advisor regarding your personal
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SOLO ATTORNEY
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| Phil Wormdahl
Criminal Defense Attorney
Salt Lake City, Utah

WestlawNext

“As a solo criminal defense attorney, | strongly
believe that every person charged with a crime
deserves an aggressive defense. That's why | use
the WestlawNext” iPad” app. | just type something
in and it instantly gives me the most relevant
results. It's great in the courtroom and when I'm
out on tour with my U2 tribute band, living life
on — or should | say as — The Edge.”
WestlawNext is at the top of this attorney’s setlist.

westlawlifestyle.com
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a professional corporation
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Robin M. Pearson and Stephen M. Judson
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Each with over 20 years litigation experience,
Robin and Steve have represented clients in construction, real estate,
insurance, employment, business and bankruptcy disputes

Ramsey Law Group

250 Lafayette Circle, Suite 200 Lafayette, CA 94549
925/284-2800

www.ramseylawgroup.com

JAMS NEUTRALS

PERSISTENT. ACCESSIBLE.
AF F 0 R DAB I.E OUR COMPETITIVE RATES

START AT JUST $350 PER HOUR.

We know you need skilled mediators who are available to pursue every angle until your case is settled—
and experienced, unbiased arbitrators who are highly respected by all parties. And we know you need these
services at a reasonable rate. Our neutrals have significant expertise in a wide range of practice areas and they
receive extensive, ongoing ADR training to ensure cost-effective resolution. If you want an efficient process
at a competitive rate, maybe you can’t afford not to use JAMS. To schedule a case, call Linda Huynh at
925.975.5795.

JAMS East Bay Resolution Center o
1255 Treat Blvd. | Suite 700 | Walnut Creek, CA 94597 THE RESoLuTION EXPERTS @ RJIAMSK@
925.938.5060 | www.jamsadr.com
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his issue represents a “mazrriage” of the family law and tax sections. These are the two oldest sec-
tions of the bar. There has been a lot of bantering as to who was first. We may need arbitration by
the bar. It's clear that if we are going to settle the dispute by tug of wazr, the tax section will need a
tractor.

Inside, this edition of the Contra Costa Lawyer addresses family law issues that tax practitioners
will find interesting and tax issues that family law practitioners will find enlightening.

One article, for instance, addresses tax questions most asked by the family law bar (See Tax Traps...,

page 18). This issue also addresses the two most pressing initiatives by the Internal Revenue Ser-

vice. The IRS, and particularly the EDD, does not believe that there is such a thing as an indepen-
dent contractor and the penalties are huge if you are wrong (See Independent Contractor or Employee?, page 15).
Secondly, the IRS believes that there are billions of dollars to be collected overseas and has made collecting this a
priority (see Another Offshore Assets Reporting Requirement, page 23). In this regard, last year provided us with a
look into IRS philosophy, which seems to be shifting from ensuring that everyone pays his or her fair tax to raising
revenue.

When the IRS introduced the 2009 overseas voluntary disclosure initiative, it issued an FAQ. Number 23 said that
if your penalties would be lower than the offer, you would be given the lower rate. The rate was then 20% of your
overseas assets while the penalties for non-willful failure to file might be $500 or $10,000. Many taxpayers enrolled
in the initiative based on this representation. On March 1, 2011, about the time that most of these applications were
being processed, the IRS sent out a memorandum to its examiners which either said (depending on who you talk
to) do not calculate the alternative or calculate the alternative based upon willful failure to file the treasury report
required which carries humongous penalties and shifts the burden of proof to the IRS. The IRS did not change the
FAQand hasnot to thisday. Thisisbait and switch, pure and simple. We leave you to think about the implications.

From the Family law perspective, this issue also discusses Qualified Domestic Relations Orders and the potential for
malpractice law suits hidden within the seemingly innocuous issue of employee benefits in dissolutions (see QDRO:
Malpractice Lurking, page 8). Finally, we also offer you a step-by step guide on how to obtain information and re-
ports from law enforcement agencies in family law matters (see Getting the 411 from the 911, page 12).

We hope you enjoy this joint family law and tax edition!

© © 0 0 0 0 0 00000 00000000000 00000000 000000000 000000000000 00000000 00000000 0000000000000 000 o

Heidi Taylor is family law practitioner in Pleasant Hill.
Pamela Marraccini is an attorney in Walnut Creek. Her practice focuses on family law and civil litigation.

Mark Ericsson practices taxation, business and estate planning law as a partner in the Walnut Creek firm Youngman & Ericsson,
LLP, was the 2006 Contra Costa Bar Association president, and can be found at www.youngman.com.
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New Beginnings

Michael K. Brown
Terence N. Church
Audrey A. Gee
Katherine F. Wenger
Marilyn Morris

A fresh approach to legal services

Walnut Creek | Silicon Valley
www.bcglegal.com

The old ways of doing business aren’t working.
We at Brown Church & Gee have created a better way: a new, lean
structure that allows our creativity and experience to combine in a way
that brings our clients the most value.

Our creativity means we’re not your typical lawyers.

We’re entrepreneurial thinkers who see the law as a tool for inspiration
and visionary thinking. That vision is grounded by our experience. We
come with a track record of breakthroughs that have protected and grown
our clients’ bottom lines for decades.

Our clients impress us with their courage, vision and passion to grow
stronger in these unprecedented times. That’s why we’ve created a law
firm that frees us to partner with them to achieve it.

Brown Church & Gee LLP is a business law firm

Corporate | Real Estate | Intellectual Property | Employment
Litigation | Transactions | Outside General Counsel

100 Pringle Ave., Suite 310 Walnut Creek, CA 94596. Tel. 925.943.5000
181 Metro Dr., Suite 400, San Jose, CA 95110. Tel. 408.463.1100
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Malpractice Lurking

by Harry L. Styron

t has been said that employee benefits are among
the least understood property types by family law
attorneys. When the subject comes up in a disso-
lution, it is commonly proposed that benefits is-
sues be referred to one or another of the actuarial firms
which purport to specialize in drafting disposition or-
ders. Itisless common, now, to put the subject off with
areservation ofjurisdiction to permit disposition when
the benefits eventually become payable, but there are
certainly plenty of cases lurking about where that is
what was done. Both of these approaches are fraught
with hazard for the non-participant spouse’s attorney.

Civil Code §340.6 provides the statute of limitations for an action against an
attorney for errors and omissions. While it is not uncommon for us to be san-
guine because of the one year limitations period provided there, one should
not overlook the fact that the tolling provisions provide that the period does
not begin to run until there is actual injury (subdivision (a)(1)). This likely
puts the attorney whose client has an interest in any deferred compensation
plan in the same category as the estate planning draftsperson, whose errors
and omissions may rise up to bite only upon the event of retirement many
years after the work was thought to have been completed.

Of the two situations cited in the first paragraph, the latter is much easier
to analyze. Deferring division of deferred compensation benefits past the
termination of the status of marriage is very likely to be error per se. This
is so because of the frequent provisions of deferred compensation plans to
provide residual benefits for a surviving spouse. Such benefits can take the
form of joint and survivors’ annuities, but also pre-retirement survivor's
death benefits (see Family Code §2610(a)(1) & (2)). Deferred compensation
plans ordinarily couch these provisions in language limiting their benefit to
a surviving spouse, and if the person is not a spouse at the time of election,



plans will refuse to honor the at-
tempted election. The better course
is to join the plan and provide for
the “election” in the court order di-
viding the benefit before marital
statusis terminated. That way, if the
plan were to disallow the employ-
ee’s retirement time election of the
benefit to the then non-spouse, the
eventuality of the latter looking to
the assets of the employee and his
or her former attorney to make up
the then present value of the annu-
ity will be avoided.

The former situation
is not so concrete. We
lawyers are required ‘
to represent our cli-
ents  “competently.”
(Rules of Professional
Responsibility, Rule
3-110). Among the du-
ties of a family law attorney is the
duty to counsel the client to bring
him or her to a sufficient level of un-
derstanding of the issues so that he
or she can make an informed judg-
ment about the disposition of the
case. The rule does provide that we
may act competently, where we do
not have the requisite knowledge
ourselves, by associating a lawyer
who we reasonably believe to have
that knowledge. There is, however,
no such safe harbor for reference to
any “expert” who is not a lawyer.
Even where such an association
is made, the associating attorney’s
name is still going to be at the top of
the order disposing of the deferred
benefit, and hence identifying one
of the defendants in the malpractice
suit.

All of this arguably supports the
proposition that the better option
for the competent family lawyer is
to include the knowledge of how to
explain to the client and dispose of
deferred compensation plans right
alongside the knowledge of how
to explain, value, characterize and
divide real and personal property,
explain and demonstrate “best in-
terests of the children”, and explain
the elements of marital standard
of living. If, as is often stated, stu-

dents only retain about twenty-five
percent of the information they are
given in lectures, something be-
yond sitting through MCLE courses
is probably required.

Employee benefit plans may be
classified as those covered by the
Employee Retirement Income Se-
curity Act of 1974 (ERISA; 29 USC
1001-1461) and those that are not.
Most “private” (non-governmental)
plans will be covered by ERISA
because of tax favored treatment.

One of the motivations for enacting
ERISA in the first place was the ex-
istence of discriminatory employee
benefit plans that favored owners
and executives over non-manage-
ment employees. However, where
closely held businesses are in-
volved it is still possible to find non-
qualified plans which discriminate
against non-owning employees.
Other non-ERISA plans are primar-
ily found covering state and local
government employees.

It cannot be emphasized too
much that the risks of loss of ben-
efits by delay in analyzing and di-
viding employee benefits are both
substantial and, for the most part,
avoidable. The event which, in
California, fixes the right of the non-
participant spouse to a share of the
benefit is the date of separation. It
is an exceptional case where this
date is not established by the filing
of the petition for dissolution. After
this date, the following events can
resultin the loss of some or all of the
non-participant spouse’s rights if
the order dividing benefits has not
already been entered: death of the
employee spouse, death of the non-
participant spouse, bifurcated status
termination, liquidation, merger or
bankruptcy of the employer, retire-

ment of the employee spouse, mod-
ification of employee benefit plans
by the employer, and others. It is
therefore very important for issues
affecting employee benefits to be
taken up early on, if not first thing,
in the process of property analysis.

The first line of defense is notice
to the administrator of any benefit
plan of the claim of the non-par-
ticipant spouse. Because of this, a
prudent attorney will consider ser-
vice of the family law form inter-

The risks of loss of benefits by delay in analyzing and dividing

employee benefits are both substantial and, for the most part,
avoidable.

rogatories with interrogatory num-
ber 14 checked, as soon as possible
after the action is commenced (see
CCP §2030.020). The advisability of
using a formal procedure for this
purpose is commensurate with the
financial risk the attorney will face
in a malpractice action if something
goes awry. The advantage of us-
ing formal discovery over the pro-
cedure provided in Family Code
§2062(c) is that the discovery stat-
utes provide for sanctions, includ-
ing staying the action until the dis-
covery is provided, thus protecting
the non-participant spouse from the
consequences of a bifurcated sta-
tus termination. In contrast, while
Family Code §2337(c)(5) appears to
be protective of such consequences,
that protection only exists until the
entry of final judgment on all other
issues, and may have no efficacy at
all if the effect of the bifurcation is
to adversely effect the claims of the
non-participant to be classed as sur-
viving spouse under the terms of a
deferred compensation plan. Also,
what protection there is from that
statute depends on the financial
resources of the non-participant
spouse, which may or may not exist.

Notice may take the form of a let-

ter “Notice of Adverse Interest” or }
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“suddenly on your own”

personal assistance for those recently separated or divorced and
for those suffering the loss of a spouse or domestic partner

services include, but are not limited to:

existing home re-organization / re-decorating
new home organization
possession disposition (retain, donate, discard)
appraisal / consignment resources (jewelry, wine, books, etc)
personal bookkeeping and filing systems

time management, wardrobe consulting, personal correspondence, etc.

address short-term difficulties and long-term problems

to learn more about “suddenly on your own”
please contact

melanie kay
suddenlyonyourown@sbcglobal.net
510 649 3047
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QDRO,
cont. from page 9
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joinder of the plan. In the case of
governmental plans, joinder is the
only effective option. This is true
of CalPERS, CalSTRS, the UC Retire-
ment System, municipal retirement
plans, for example the Contra Costa
County Employees’ Retirement As-
sociation, and others. Interestingly,
itis true of ERISA qualified plans of
churches as well, and of non-qual-
ified plans. A notice of adverse in-
terest letter is all that is required for
ERISA covered plans.

One should not then rest on his
or her laurels after giving notice.
One should proceed to orders divid-
ing the plan interests, even while
collecting other property informa-
tion and dealing with temporary
orders. With ERISA covered plans,
the instrument provided by the Re-
tirement Equity Act of 1984 is the
Qualified Domestic Relations Order
(QDRO; 29 USC 1056). Non-ERISA
plans often refer to allocation orders
as “Domestic Relations Orders”, or
“DROs".

Often, upon request, form QDROs
and DROs will be available from a
plan administrator. These should
not be relied upon to cover every-
thing that needs to be covered.
One should obtain the summary
description of each plan (Summary
Plan Document, or SPD) and also
should pay attention to the provi-
sions of Family Code §2610.

There are two general types of
plans, and two situations to be con-
sidered for each type. The types are
“defined benefit” and “defined con-
tribution” (the latter often call 401k
plans after the Internal Revenue
Code provision which defines their
tax treatment, but may also be plans
covered by other IRC sections). The
situation which complicates the
drafting of orders dividing plans is
whether or not there was any pre-
marital credited service or contribu-
tion to a plan.



Defined benefit plans specify
a formula for determining what
the employee will receive upon
retirement, but do not specify the
amount nor do they maintain
segregated accounts for each em-
ployee. Defined contribution plans
maintain separate accounts for each
employee, and at any moment in
time the amount of the employee’s
benefit is whatever is on deposit in
the account. The contribution may
be from the employ-
ee’s income, or the
employer's profits or
some combination of
the two. Neither party
ever owes anything
other than that year’s
contribution to the
plan (unless the plan permits loans
to the participant) and the employ-
er and participant can control the
extent of their respective contribu-
tions for any period.

66

Defined contribution plans where
there is no premarital contribution
are relatively easy to divide. The
amount on deposit in the employ-
ee's account at the date of separa-
tion can simply be divided equally
between the parties. However, note
that the employer's contributions
for services can be made up to 8-1/2
months after the credited services
are concluded, so orders should be
drafted with provision to include
all contributions based on services
which occurred prior to the speci-
fied date of separation. Also, such
plans generally have provision to
roll out the non-participant’s con-
tribution into another retirement
vehicle such as an IRA, or in some
cases the defined contribution plan
of the non-participant spouse who
is employed elsewhere. Drafting a
QDRO or DRO for such plans should
not be much of a challenge to the
attorney, since there are no long
term or survivor benefits to be con-
sidered.

However, if there are premarital
contributions, those contributions
and investment gains and losses on
them are the separate property of

the employee spouse. In such cases
computation of the separate and
community portions of the benefit
may best be left to an accountant
to trace through the life of the plan.
The attorney should, however, take
the trouble to fully understand and
document the accountant’s meth-
odology in arriving at the character-
ization, so that it may be explained
to the client and available in the
event of later dispute.

Defined contribution plans are,
at once, simpler and more complex.
They may be divided according to
the “time rule” (see Marriage of
Poppe (1979) 97 Cal.App.3d 1, 8). In
general this may be accomplished
by specifying in the order the date
of marriage, date of separation, the
date of beginning of credited ser-
vice, and the fraction which defines
the community portion of the ben-
efit, in days or months. However,
model plans of this type sometimes
omit to provide for the required
selection of joint and survivor an-
nuity benefits and survivors death
benefits, and also for apportion-
ment of enhancements to the ben-
efit (see Marriage of Lehman (1998)
18 Cal.4th 169). The attorney should
be cautioned against ever totally
waiving division of a plan which
provides for future benefits in ex-
change for some other property
without fully understanding what
those benefits are. In one instance,
the non-participant spouse lost very
valuable health insurance benefits
that accompanied participation in
a retirement plan which she would
have had if she had retained a $1
interest in the plan (see Stanley v.
Richmond (1995) 35 Cal.App.4th
1070, 1093).

In short, the attorney represent-
ing a spouse with an interest in the
other spouse’s employee benefits

must be mindful of his or her re-
sponsibility to fully understand the
ramifications of those benefit plans
which are part of a marital estate.
He or she also must be mindful of
the notion that once the status of
the marriage is terminated the non-
participant party may no longer be
a “spouse” under the terms of a plan,
and hence may not be eligible for
election of very valuable surviving
spouse annuity and death benefits.

In one instance, the non-participant spouse lost very valuable health
insurance benefits that accompanied participation in a retirement plan
which she would have had if she had retained a $1 interest in the plan.

One simply cannot rely on a stat-
ute of limitations to immunize one-
self against mistakes which may
cause actual damage far into the
future, nor can one rely on Family
Code 2337 to indemnify the party
who suffers that damage. An attor-
ney cannot simply turn employee
benefits over to a QDRO drafter, par-
ticularly a non-attorney, and sleep
well on the belief of having made a
safe harbor. The attorney who rep-
resents a non-participant in a case
where employee benefit plans are
part of the marital estate must ex-
pend the time and effort to know
what are the provisions of the plan,
and to get orders allocating rights
under such plans done promptly
and correctly, before other events
can crop up to interfere with the
non-participant’s rights.*

— WANTED —
Conservatorships

think
Matt Toth
as in
Pedder, Hesseltine,
Walker & Toth, LLP

oldest partnership in Contra Costa County

(since 1955)

p 925.283-6816 * £ 925.283-3683

3445 Golden Gate Way, RO. Box 479
Lafayette, CA 94549-0479

AV Martindale-Hubbell
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Getting the

from the

Obtaining Information
and Reports from Law
Enforcement Agencies
in Family Law Matters

by Richard Grossman

s family law attorneys we

frequently hear from our

clients that the police are

involved in their cases.
There may be a domestic violence
report, one of the parties may have
been arrested for driving while un-
der the influence, or one of the chil-
dren may have been involved in a
police matter.

This article is meant to help and
guide family law attorneys through
the trauma of trying to get reports
and other information from local
law enforcement agencies. I spent
twenty-eight years with Walnut
Creek Police Department, first as an
officer, then as a detective, and fi-
nally as a sergeant. I attended John
F. Kennedy University School of
Law while I was assigned as a de-

12 MAY 2012

tective. I graduated and passed the
bar but continued to work for the
police department until I retired in
April 2002.

COMMUNICATING
WITHTHELAW
ENFORCEMENT
AGENCY

Attitude, Attitude, Attitude!! Police
personnel are happy to help you.
Please communicate with their of-
fices as you would with court staff,
with respect and dignity. Do not ap-
proach with the attitude you are an
ATTORNEY and they are there to do
your bidding. Most police officers
are college educated, many have
graduate degrees, and they know
what they are doing. They are pro-
fessionals and know their assigned
jobs.

Do not tell them that you, or
your client, has the “right to know!”
There is nothing that sets the tone
more negatively than the term
“right to know.” I must admit that
they mostly hear that phrase from
reporters and not from attorneys
but you might as well start off on
the right foot.

WHATDOESTHE
AGENCY HAVE
THATYOU WANT?

Before making a request for infor-
mation, carefully look at every-
thing you already know and deter-
mine what information you need.
The law enforcement agency has
reports, evidence, statement of Of-
ficers/Deputies, Dispatch radio
recordings, Dispatch telephone re-
cordings and the State has Criminal
History Reports (RAP Sheets). You
may also want to speak directly to
the officers who wrote the reports or
were on the scene during the inci-
dent. Itreally does not work to walk
into the station and say “give me
everything you have for the Jones
family living on Pine Street”.

Every time the police respond to

a call for service or individual of-
ficers initiate a contact with a citi-
zen there is something written. It
may be a computer entry with the
basic information on the contact or
it may be an actual written report.
The written reports are done differ-
ently by each agency but basically
there is a report reflecting all the
names and identifying information
of the parties, the witnesses, the of-
ficers present, the evidence, and,
of course, what everyone said and
what the officers concluded about
the incident. If someone was arrest-
ed or injured thatis also included in
the report.

Along with the reports, there are
evidence lists, photographs, and
statements that are written by the
victims, witnesses and officers.
These may be on separate reports
or forms. The officers may also have
written supplemental reports that
reflect the information they gath-
ered in their investigations after the
initial investigation. Some of these
records are available to you through
the request process or subpoena and
some are not.

One very good place to look for in-
formation that may help your fam-
ily law case, specifically a domestic
violence case, is the Dispatch record-
ings. All the telephone calls into
the dispatch center are recorded, in-
cluding 911 calls and non-emergen-
cy calls. All radio traffic between
dispatch and officers is recorded.
The law requires law enforcement
agencies to retain these recordings
for 200 days. You can subpoena a
copy of the telephone and subse-
quent radio dispatches to the offi-
cers and their radio responses. The
bottom line is to outline what you
want and ask for it. It is important
to ask for a particular item rather
than just “give me everything”.

GUIDELINES FOR
RELEASE OF REPORTS
Not every report is available for

release. It depends on the subject
matter of the report and how the



requesting party is involved. There
are two primary requirements for
the release of a report to a civilian:

¢ There must have been a crime
committed. In all cases a crime
must have been committed and
reported in the report or the re-
port will not be released; and

¢ Your client must be the victim or
one of the victims.

Every person identified in a police
report is classified as a victim, sus-
pect, witness, reporting person or
law enforcement personnel. Only
victims and their representative(s)
will be eligible to receive a copy of
the report. Government Code 6254.
Basically you can expect to get the
following:

¢ Names and addresses of persons
involved;

¢ Property involved (stolen, van-
dalized, lost, found, in dispute);

+ Date, time location of the inci-
dent;

¢ All diagrams, statements of the
parties and statements of wit-
nesses;

You will not get the investigating
Officer's conclusions or analysis or
supplemental reports made during
a continuing investigation. Refer-
ring to Government Code 6254(f)
“However, nothing in this division
shall require the disclosure of that
portion of those investigative files
that reflects the analysis or conclu-
sions of the investigating officer.”

It depends on how strict the de-
partment you are requesting the
report from is in monitoring report
releases but they are supposed to re-
move the analysis and conclusions
from the report.

Another consideration in deter-
mining the release of a report is if
juveniles are named in the report.
If there are named juveniles (they
may be the suspect, victim, witness
or just present) you will have to re-
quest release of juvenile reports.

APPLICATION FOR
RELEASEOF
INFORMATION

Here are the steps in requesting the
standard release of information:

¢ Determine the report number
or the date/time/location so the
report can be identified. You can
get the report number from your
client (Officers usually leave a
business card with the number
on it), the daily bulletin or log, or
by calling the Department and
asking;

¢ Determine that the report you
are requesting is a crime report;

¢+ Make sure you have something
that shows you are representing
the victim in the crime. If you do
not, have your client get the re-
port;

¢ Complete the Application for Re-
lease of Information;

¢ Submit the request to the law
enforcement agency’s records
bureau.

WHAT WILL NOT BE
RELEASED BY
REQUESTONLY

Even if your request meets all the
requirements for release there are
some things that you will not be
able to get using the standard re-
lease request. The following gener-
ally are not released:

Investigative supplements;
Crime scene photographs;
Photographs of the victims, sus-
pects or witnesses;

¢ Reports where the case has al-
ready been sent to the District
Attorney’s Office for a complaint;

¢ OQOutside agency assistance cases
(this means that the law enforce-
ment agency you are requesting
the report or information from
actually did an investigation or
responded to an incident upon
the request of another agency
or was outside the jurisdiction
of the agency. You will have to
request the report or information

from the other agency);

¢ Reports that are not yet complet-
ed. This includes reports that are
still waiting to be reviewed by
the supervisor of the investigat-
ing Officex(s).

The solution to the problem of not
being able to get the above is to re-
quest the report or information us-
ing the more formal method of Civil
Subpoena. Using the subpoena
method takes longer and requires
notice to all persons in the report
but you will get more.

A subpoena should get you the
entire report including the supple-
mentals. You must serve the Notice
to Consumer when you serve the
subpoena. Make sure you serve a
Notice to Consumer on every party,
witness, Officer, victim and suspect.
If you do not, you may find that the
name and identifying information
of the person you did not serve has
been redacted from the report.

RELEASEOFJUVENILE
CASEINFORMATION

Requesting the release of reports
and information containing juve-
niles is more complicated and each
case must be reviewed by the Pre-
siding Juvenile Judge. “Juvenile
Case Information” is any case that
includes the name of a juvenile
whether named as a victim, suspect
or witness. If the children are not
named, there is no need for a Juve-
nile Case Information request and
the report can be released through a
Request for Information.

To have your request considered
you must have the following:

¢ There must be a crime involved;
¢ Interest in the case must be as:
* Victim;
+ Parent/Guardian of Victim;
¢ Insurance Company repre-
senting Victim;
¢ Attorneyrepresenting Victim.

You should also be aware that all
law enforcement agencies, includ-
ing the Court, Probation and Pa-
role can receive copies of any law
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GETTINGTHE 411,

cont. from page 13

enforcement reports. This includes
Federal, State and Local law en-
forcement agencies. The provisions
for release of juvenile information
are contained in CRC Rule 5.552
and Welfare and Institutions Code
827 and 828. Only the Presiding
Juvenile Judge has the authority
to release juvenile reports and re-
cords. The Judge must review every
request for release and make a deci-
sion of what to release in each case.

If your request for juvenile in-
formation is denied using the form
then you will have to use the for-
mal method of petitioning the
Court for release of the information.
With the exception of those permit-
ted to receive copies without a court
order everyone else must petition
the court using Petition for Dis-
closure of Juvenile Court Records
(form JV-570). Ten day notice must

be given to the juvenile using the
Notice of Request for Disclosure
of Juvenile Case File (form JV-571).
It is very important to note that
CRC Rule 5.552(2)(A)(4) specifically
states: Juvenile case files may not
be obtained or inspected by civil or
criminal subpoena.

WHATYOU WILL GET

You may get the following informa-
tion:

¢ Names of all parties involved
(victim(s), witness(es), suspect(s)
and Officers);

¢ Statements of all the parties
(victim(s), witnesses, suspect(s)
and Officers).

If the Judge does not release the
documents you will receive a let-
ter advising you the request was
denied. Alternatively you may re-
ceive a redacted report containing
only the information the Judge
feels is appropriate for release.

CONCLUSION

It may seem that the law enforce-
ment agency is trying to avoid re-
leasing the information you are
requesting but in actuality they are
trying to remain within the guide-
lines they have been given based
in the government codes. If you
know what you are asking for, that
your request is for information to
which you are legally entitled, and
know how to make the request you
should be able to get information
that you can use in your family law
case. ¢
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Richard Grossman is an attorney with
DOYLE GOLDE GROSSMAN Family
Law Group in Danville focusing primar-
ily on family law matters. He retired as
a Police Sergeant after 28 years with the
Walnut Creek Police Department. His
police career included 17 years in the
patrol division and 11 years in the de-
tective bureau.
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Independent Contractor

or Employee?

The Consequences of Getting it Wrong

by Janet L. Everson and Matthew A. Cebrian

The Far Reaching Trust Fund
Recovery Penalty

The Trust Fund Recovery Penalty, Internal Revenue
Code (“IRC") Section 6672, requires employers to with-
hold from the pay of employees properly calculated
FICA, (i.e. Social Security) taxes, Medicare taxes, and in-
come taxes. An employer must withhold taxes on be-
half of its employees for payment to the government;
the taxes are considered to be held in trust on behalf of
the government. Employeesare allowed a credit against
their tax liability for the amount of taxes withheld from
their wages, regardless of whether the employer actu-
ally pays the funds to the Feds.

Failing to withhold from the pay of employees, or fail-
ing to pay the proper withholdings, may subject a busi-
ness to tax penalties and interest. Incorrectly character-
izing service providers as independent contractors and
thus failing to withhold the properly calculated payroll
taxes likewise may result in significant tax penalties
and interest being assessed.

These payroll tax penalties are not only assessed and
collected from a business, they may also be assessed and
collected against individuals associated with the busi-
ness - CPAs, bookkeepers, office managers, officers, direc-
tors, etc.

IRC Section 6672 provides the Service with the author-
ity to collect 100% of the amount unpaid from “respon-
sible person(s)”. The statute is far reaching in terms of
who may be considered a “responsible person” for the
payment of the trust fund taxes, and the courts have
interpreted the definition of a responsible person quite
broadly. See, e.g., Denbo v. United States, 988 F.2d 1029,

1032 (10th Cir.1993); [“The responsible person generally

is, but need not be, a managing officer or employee, and
there may be more than one responsible person. Indicia
of responsibility include the holding of corporate office,
control over financial affairs, the authority to disburse
corporate funds, stock ownership, and the ability to hire
and fire employees. Among other things, therefore, a
corporate officer or employee is responsible if he or she
has significant, though not necessarily exclusive, au-
thority in the general management and fiscal decision
making of the corporation.”]

Nonparticipating officers or directors have found
themselves liable for the employer's entire trust fund
tax liability for taxes they didn't even know were owed.
George v. U.S., 819 F.2d 1008 (11th Cir. 1987). Accoun-
tants have been found responsible for the entire trust
fund payroll owed by their clients. Bax v. U.S., 92-2 USTC
pp. 50,354 (N.D. Ill. 1992). Most significantly, one or
more persons may be deemed by the Service liable for
the penalty, and each may be held responsible for 100%
of the penalty.

The IRS is not required to collect from the employer
first. If a company is without sufficient liquid assets to
meet its 6672 obligations, the IRS may seek to collect the
entire penalty from a responsible person rather than the
company.
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WORKER CLASSIFICATION,
cont. from page 15
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California’s Penalty For Worker
Misclassifications

Further complicating the issue, California Senate Bill
459 (“SB 459"), which became effective on January 1,
2012 creates significant and daunting new civil penal-
ties for employers who “willfully” misclassify as inde-
pendent contractors individuals who, in the opinion
of either, the California Labor and Workforce Develop-
ment Agency or the State Labor Commissioner, should
be treated as employees.

The draconian law imposes penalties between $5,000
and $15,000 for each violation. Where the employer is
found to have engaged “in a pattern or practice of [those]
violations,” the civil penalty is increased to $10,000 to
$25,000 per violation. What the law fails to specify is the
effect of a single classification decision affecting a group
of similarly situated individuals. Given the grave tenor
of the statute it should be assumed that multiple viola-
tions stemming from a single categorical misclassifica-
tion, will result in multiple independent fines and po-
tentially, the heightened penalty.

The bill also includes what has been termed the
“Scarlet Letter” rule which requires employers who are
found to have engaged in misclassification “to display
prominently” for one year on their websites a notice to
employees and the general public announcing that the
employer “has committed a serious violation of law by
engaging in willful misclassification of employees.”

Accountants, insurance brokers and outside human
resource professionals should be mindful of the provi-
sion which holds non-attorney advisors jointly and
severally liable with the employer if they knowingly
advise the employer to treat an individual as an inde-
pendent contractor and the individual is not found to be
an independent contractor. The penalty structure lacks
for a definition of what constitutes “willful” misclassifi-
cation of an employee. While it is reasonable to presume
the term ‘willful’ suggests some scienter on the part of
the employer, this presumption may be misguided. To
the extent this statute mirrors the federal statute, it is
prudent to assume that any violation will be deemed
“willful” absent evidence to the contrary reviewed on a
case by case basis.

California’s statute lacks any safe harbor provision
similar to that afforded by the Feds, and employers may
be less willing to voluntarily reclassify workers. In some
cases, California’s rule may prevent employers from par-
ticipating in the otherwise generous Federal settlement
program discussed below.

MAY 2012

The IRS’s Voluntary Worker
Classification Settlement Program

In contrast to California, the IRS launched a program on
September 21, 2011, that enables employers to resolve
past worker classification issues and achieve certainty
under the tax law at a low cost by voluntarily reclassify-
ing their workers. The Program provides taxpayers not
under examination with an opportunity to voluntarily
reclassify their workers as employees for future tax pe-
riods, with limited federal employment tax liability for
the past non-employee treatment.

Essentially, participants will pay one percent of the
employment tax liability that may have been due on
compensation paid to the workers for the most recent
tax year, will not be liable for any interest and penalties
on the liability, and will not be subject to an employ-
ment tax audit with respect to these reclassified workers
for prior years. Participating employers will, for the first
three years under the program, be subject to a special six
year statute of limitations, rather than the usual three
years that generally applies to payroll taxes. Those de-
siring to participate must file at least 60 days before the
date they want to begin treating the workers as employ-
ees.

Federal Penalty Abatement

For those who did not participate in the Settlement
Program, and who are assessed penalties at the Federal
level, these penalties may be abated upon a showing
that the responsible person did not act willfully, i.e. in-
tentionally. If an employer has a reasonable basis for
believing that workers are independent contractors for
whom withholding is not required, they may be able to
avoid liability. See Crowd Mgmt. Services, Inc. v. U.S.
889 F. Supp. 1313 (D. Or. 1995) [court concluded that the
responsible person took significant steps to determine
whether withholding was required, and has a reason-
able basis for concluding that no withholding taxes
were due, such that his actions were not willful].

Although the Service may collect the penalty from
the employer and/or the responsible persons, the stated
IRS policy is to collect the income and employment
taxes only once — whether it be from the employer or a
responsible person or some combination thereof. IRS
Policy Statement P-5-60 (2-2-93). Courts also have recog-
nized that the government is entitled to only one satis-
faction. U.S. v. Hukabee Auto Co., 783 783 F.2d 1546 (11th
Cir. 1986); Brown v. U.S., 591 F.2d 1136 (5th Circ. 1972).
As a result, a penalty assessed a responsible person is
abated to the extent that the underlying tax obligation
ispaid. McCray v.U.S., 910 F.2d 1289 (5th Cir. 1990); Gens
v. U.S., 615 F.2d 1335 (Ct. Cl. 1980).

While the IRS has provided employers some safe har-
bor with regard to the classification of its employees,



California offers no such protection. To this end it would
behoove employers questioning the classification of
their work force to consult with qualified counsel to see
if they may be able to benefit from the get out of jail free
card offered by the IRS's new policy without exposing
themselves to hefty fines levied at the State level. For
those rendering advice to employers on worker classifi-
cation, proceed with caution. ¢
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Janet L. Everson is a Shareholder of Murphy Pearson Bradley
& Feeney. Ms. Everson holds an LLM in Tax and focuses her
practice on tax controversy and litigation defending accoun-
tants and lawyers in professional liability suits, and in dealing

directly with the federal and state tax authorities correcting
late elections, reducing or eliminating penalties or otherwise
mitigating damages before litigation is commenced.

Matthew A. Cebrian is a Director of Murphy Pearson Brad-
ley & Feeney. Mr. Cebrian represents management clients in
connection with all types of matters under federal and state
law. Mr. Cebrian specializes in claims involving wrongful
termination, harassment, wage and hour, discrimination and
whistle-blowing/retaliation claims. Mr. Cebrian also advises
clients with regard to employment related risk management
and crisis management.
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TAXTRAPS
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that can arise during divorce

by Mark Ericsson

Let's be a fly on the wall and look over attorney
Alice’s shoulder during her first conference with
Mary. Mary is divorcing George and the first words
out of her mouth are:

“I'm worried. George has never given me any information about his
company so I have been filing my own returns.
Idon’tthink he has been filing.”

It turns out that Mary has taken her W-2 to a tax preparer and filed married
filing separately reporting her wages.

She has a common problem, which is compounded by the failure of
tax preparers to identify the problem. Tax law looks to state law to de-
termine property rights. Absent a premarital agreement, community
property and income is split between the two spouses. Under California
law, until the date of separation, Mary should be reporting one-half her

wages and one-half George’s income.

What to do? First determine whether George has been filing. In all
likelihood he hasn't because he would have taken advantage of
the savings from filing jointly if he had. Since community
property is liable for the debts of either spouse, George's tax
debt is a lien on their community property. Ideally, you
can bring George into compliance and pay the tax.

This rarely happens.

To bring George into compliance, he must file
overdue returns. The criminal statute for non-
filers is six years. The IRS is usually satisfied
if George files his last six years of tax returns.
Generally, the statute of limitations to amend a
return is three years. There isno statute thatre-

quires Mary to amend a return filed
in good faith. However, if the IRS
turns up the problem from a match-
ing program, the penalties will be
higher than if she amends volun-
tarily. Mary will want toamend as a
joint filing if George's income is less
than Mary's income.

If Mary cannot get George's tax

information, there are ameliora-
tive provisions allowing Mary to



estimate George's income. George can get a transcript of
his account at IRS customer service at 185 Lennon Lane
in Walnut Creek if he is unsure as to liabilities or how
much he earned. Mary cannot get George's records, but
I should think a judge could help in this regard.

“I've got George over a barrel. He's
been forging my name to our returns.”

This does not bode well for Mary because if she claims
she did not sign the return, she is admitting to not filing
a return. The IRS does not show compassion for some-
one who has not been signing returns and the courts
generally find that there is implied authority for George
to file the joint return. She will have to keep quiet or
plan to file returns reporting one-half the community
income.

It is also generally a good idea to avoid involving
the IRS in domestic disputes because of the likelihood
that the strategy will backfire and Mary will end up in
trouble with the IRS or George will have no money to
pay alimony. The IRS checks the accuser as well as the
accused.

“George and I owe a lot of tax
because he never paid his share.
I’'m an innocent spouse.”

If there are balances owing, the IRS will seek to recover
from the spouse who is the easiest collection target.

The innocent spouse protection is rather limited. If
George and Mary are audited, George is found to have
omitted income or taken a deduction erroneously and
Mary was not aware of the erroneous item at time of
signing the return, Mary can assert the defense against
the adjustment as long as she did not benefit from the
underreporting of income. It only applies where there
hasbeen an audit and George and Mary owe tax. Anoth-
er provision allows Mary to elect to be responsible for
only that amount of an audit adjustment that is due to
her income and deductions. There is also relief if Mary
signs the return with a balance owing upon the assur-
ance that George will pay the balance and then George
fails to pay. Alice will have to make sure that the in-
demnity provisions in the marital settlement agree-
ment don't nullify the effects of these provisions.

“George is supporting me hoping we
will get back together.”

Good for Mary, bad for George. If George files a separate
return, he will not be able to deduct these payments un-
less there is a Court Order or separation agreement speci-
fying that this is alimony.

“George has offered to
give me the house.”

Mary will want to weigh the tax consequences. Mary’s
basis in the house will be the amount that she and
George paid for it plus any improvements. When she
sells the house, she will report all the gain. If the house
is foreclosed upon or disposed of in a short sale, Mary
will report any gain or loss. If George and Mary both
signed the mortgage, the indebtedness is usually a per-
sonal liability and each spouse will report one-half the
cancellation of indebtedness income. If Mary is insol-
vent and George is not, she will be able to exclude the
income and he will not.

“George has offered to let me live in
the house untilthe children are out of
school”

George will want to make sure that he can use his
$250,000 exclusion from gain at time of sale. This re-
quires a court order that the out spouse cannot inhabit
the house.

“George is buying me out of the busi-
ness (and other business transactions).

V4

George owns a business. Buying out Mary’s interest is
fraught with tax issues and tax counsel should be re-
tained at the start of the negotiations. The same can be
said for dividing stock options.

“Iam thinking about giving the
dependency exemption for our son to
George in return for more alimony, but
I wantto file as a head of household.”

Mary can file head of household if she and George are
separated for the entire year, the son is living with her
for more than half the year and she is paying over half
his support, even if George is taking the dependency ex-
emption.

“George and I are expecting a refund
thisyear.”

This is a huge administrative problem. The best solution
is often to file separately claiming each spouse’s respec-
tive rights in withholding and estimated payments.
Otherwise, address the refund in the marital separation
agreement as part of the community property for pur-
poses of division.

Oh, the tangled webs we weave. ¢
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by Jenny C. Lin

n recent years, as governments

all over the world face their

own budget crises, their atten-

tion has increasingly shifted
to ensuring that taxpayers prop-
erly report and pay taxes related to
their offshore assets to fill the rev-
enue gap. As the carrot to encour-
age taxpayers to come forward and
disclose any past noncompliance,
many governments, such as United
Kingdom, Italy, and Spain, initiated
tax amnesty programs promising
no criminal prosecution and/or re-
duced penalties. The United States
itself launched three tax amnesty
programs in 2009, 2011 and now
2012 for U.S. taxpayers who have
not properly reported or paid taxes
related to their offshore assets and/
or activities.

By all accounts, the tax amnesty
programs seem to have been very
successful in bringing in much
needed revenue for their respective
governments. The Internal Rev-
enue Service (“IRS"), for example,
announced that the first two tax
amnesty programs in 2009 and 2011
generated more than $4.4 billion in
collections as of January 9, 2012. IR-
2012-5.

Lawmakers and tax enforcement
agencies see the success of the tax
amnesty programs as confirmation
that many taxpayers are using off-

Another Offshore Assets
Reporting Requirement

Congress enacts additional reporting requirement in effort to combat offshore abuses

shore jurisdictions to avoid com-
pliance with its tax laws. Whether
such perception is justified or not,
lawmakers seem to agree among
themselves that more transparency
is needed to combat offshore abus-
es. Asaresult, Congress enacted the
Foreign Account Tax Compliance
Act ("FATCA”) in 2010.

In part, FATCA increases transpar-
ency by imposing an additional dis-
closure requirement on individuals
and certain domestic entities.

Under FATCA, an individual who
is a: (i) U.S. citizen; (ii) resident alien
for any part of the taxable year; (iii)
nonresident alien married to a U.S.
citizen or resident with an elec-
tion in effect to be treated as a U.S.
resident for income tax and wage
withholding purposes; and (iv) non-
resident aliens of certain U.S. pos-
sessions are required to file Form
8938 with their annual tax return
for the taxable year if the aggregate
value of the individual's interest
in specified foreign financial assets
reach the required threshold. Treas.
Reg. §1.6038D-2T(a)(1). Those who
are not required to file an annual re-
turn for the taxable year are except-
ed from filing a Form 8938 with the
IRS. Treas. Reg. §1.6038D-2T(a)(7).

In general, Form 8938 is required
to be filed if the thresholds to the
right are met:
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Aggregate Value
of Specified

Foreign
Financial Asset
Interest

Single or + Bxceeds $50,000
married on last day of
filing sepa- taxable year; or
rately ¢ Exceeds $75,000
atany time dur-
ing taxable year
Married + Exceeds
filing $100,000 on last
jointly day of taxable
year; or
+ Exceeds
$150,000 at any
time during tax-
able year
Single or ¢ Exceeds
married $200,000 on last
filing day of taxable
separately year; or
&living ¢ Exceeds
abroad* $300,000 at any
time during tax-
able year
Married * Exceeds
filing $400,000 on last
jointly day of taxable
& living year; or
abroads3 * Exceeds
$600,000 at any
time during tax-
able year
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OFFSHORE ASSETS,
cont. from page 23
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Treas. Reg. §1.6038D-2T(a)(1)-(4).

There are various specified foreign
financial assets subject to reporting
under FATCA. These include:

¢ any financial account main-
tained by a foreign financial insti-
tution; and

¢ the following which are held for
investment and not held in an
account maintained by a foreign
financial institution -

¢ stock or securities issued by a
non-U.S. person;

¢ a financial instrument or con-
tract that has an issuer or coun-
terparty which is a non-U.S.
person; and

¢ an interest in a foreign entity,
such as foreign corporations,
foreign partnerships, foreign
trusts and foreign estates.

IRC §6038D(b); Treas. Reg. §1.6038D-
3T(a), -3T(b).

66

¢ T.D. Form 90-22.1 (also known as
the “Report of Foreign Bank and
Financial Accounts” or “FBAR”)
for reporting with respect to for-
eign financial accounts.

The regulations acknowledge the
redundancy of FATCA's reporting
requirement by providing that as-
sets reported on certain forms need
not be included on Form 8938 again
if the filing of the form on which
the asset is reported is indicated on
Form 8938. Treas. Reg. §1.6038D-
7T(a)(1). However, the regulations
do not specifically exempt finan-
cial accounts reported on the FBAR
from reporting under FATCA. As
such, U.S. taxpayers must file both
Form 8938 and FBAR if the thresh-
old requirements for each are met.

There are also other lingering
ambiguities that are either not ad-
dressed in the regulations or cre-
ated in the instructions of Form
8938. For example, the instructions
for Form 8938 provide that a person
filing Form 3520 need not include
the asset reported on Form 3520 on

Although the reporting under FATCA may be duplicative of existing
reporting requirements and overbroad, taxpayers should not take the

matter lightly if they have offshore assets and/or activities.

Many of the foreign assets sub-
ject to reporting under FATCA are
actually already subject to report-
ing under existing laws, albeit some
have slightly different criterions for
triggering a reporting requirement.
Some of the existing reporting re-
quirements which overlap with
FATCA include:

¢ Form 3520 used for reporting
transactions with foreign trusts
and receipt of large gifts or be-
quests from foreign persons or for-
eign estates;

¢ Form 5471 for reporting with re-
spect to certain foreign corpora-
tions;

+ Form 8865 for reporting with re-
spect to certain foreign partner-
ships; and

MAY 2012

Form 8938 again. Form 3520 is used
to report the receipt of large gifts
or bequests from foreign persons
or foreign estates and transactions
with foreign trusts. However, the
regulations only exempt such as-
set from reporting on Form 8938 if
Form 3520 was filed as a result of be-
ing a beneficiary of the foreign trust.
Treas. Reg. §1.6038-7T(a)(1)(A). Thus,
the regulation does not appear to
exempt all assets reported on Form
3520 from reporting on Form 8938.

An individual who relies on the
instructions of Form 8938 may be
taking the risk that a penalty may
be imposed for failing to properly
include an asset on Form 8938 de-
spite following the instructions on
Form 8938. Cases litigated before

the courts have held that instruc-
tions on a form are not dispositive,
especially if such instructions are
contradictory to other authorities
given greater weight. See e.g., Wil-
kesv. U.S., 50 E.Supp. 2d, 1281, 1287
(M.D. Fla. 1999), affd 210 F.3d 394
(11th Cir. 2000).

Civil penalties for failing to file
Form 8938 in the time and manner
required can be substantial. In gen-
eral, the penalty for failing to file
Form 8938 is $10,000. IRC §6038D(d)
(1); Treas. Reg. §1.6038D-8T(a). If
the failure to comply continues
for more than 9o days after the IRS
mails a notice of the failure to com-
ply to the individual required to file
Form 8938, an additional penalty of
$10,000 is imposed for each 30-day
period (or a fraction thereof) that
the failure continues, up to a maxi-
mum of $50,000 for each failure. IRC
§6038D(d)(2); Treas. Reg. §1.6038D-
8T(c). Therefore, the maximum pen-
alty for each failure is potentially
$60,000.

There are other related conse-
quences that may re-
sult from the failure
to file Form 8938 in
the time and manner
required.  First, un-
derpayments attribut-
able to any transac-
tions involving an
undisclosed foreign financial asset,
including assets required to be dis-
closed pursuant to FATCA, is subject
to an increased 40% penalty rather
than the 20% penalty that gener-
ally applies. IRC 8§6662(j); Treas.
Reg. §1.6038D-8T(f)(1). Second, the
statute of limitations for assessment
and collection may be extended to
three years after the information
required to be reported pursuant
to FATCA is furnished to the IRS.
§6501(c)(8).

The civil penalties are in addition
to any criminal penalties that may
apply for failing to file Form 8938
or failing to supply the information
accurately and completely.

Although the reporting under



FATCA may be duplicative of ex-
isting reporting requirements and
overbroad, taxpayers should not
take the matter lightly if they have
offshore assets and/or activities.
This is especially imperative given
that the IRS has greatly increased
enforcement with respect to a U.S.
taxpayer's reporting of worldwide
income and offshore assets and ac-
tivities. This effort includes the is-
suance of a John Doe Summons to
Swiss banking giant UBS AG in 2008
seeking the turnover of banking in-
formation relating to U.S. taxpayers
and adding hundreds of agents to
work on these international issues.
The IRS, working with the U.S. De-
partment of Justice, is also diligent-
ly pursuing the prosecution of recal-
citrant taxpayers who did not enter
the voluntary compliance programs
and foreign banks and foreign bank-
ers who assist and/or counsel U.S.
taxpayers to violate U.S. tax law.

Taxpayers should not think that
their small foreign account and/or

foreign asset will not attract IRS in-
terest or that criminal charges will
not be brought if the taxpayer qui-
etly amends or files the necessary
returns. On May 19, 2011, the U.S.
Department of Justice charged Mi-
chael F. Schiavo with willfully fail-
ing to disclose his foreign bank ac-
count for the 2006 year even though
he quietly (without going through
the tax amnesty program) mailed in
FBARs for the 2003 to 2008 years and
amended his income tax returns in
2009 after the tax amnesty program
began. The balance in the foreign
bank account from 2003 to 2008
was between $65,000 to $150,000 at
all times. In all, Mr. Schiavo was al-
leged to have deprived the govern-
ment of $40,624 in taxes.

Nor should taxpayers take com-
fort in thinking that they will not
be discovered. As the issuance of a
John Doe Summons to UBS shows,
the IRS has a number of tools at its
disposal. There are also tax treaties
with many countries that require

foreign governments to cooper-
ate with the U.S. government in
its tax investigation. Foreign gov-
ernments are also recognizing that
they have a common interest in
ensuring offshore compliance. For
instance, Germany, France, Britain,
Italy and Spain have all agreed to
share data with the United States in
assisting the United States to imple-
ment FATCA.

The IRS's position is clear that off-
shore compliance and enforcement
is a high priority. Taxpayers should
likewise treat offshore compliance
with the same priority and not take
the matter lightly. ¢
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Jenny C. Lin practices in Walnut Creek
specializing in tax law with an em-
phasis in the international issues. She
is certified specialist in tax law by the
State Bar of California Board of Legal
Specialization. She may be reached at
(925) 202-2922.
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restaurant review
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hen you enter this

restaurant, you will

find a little bit of ev-

erything. A grand
piano, spacious seating, a comfort-
able bar area with Casablanca play-
ing in uninterrupted silence to set a
mood. After all, as Rick Blaine had
his Café Americain, so Rick Dela-
main has his Cypress.

Inaveryrealsense, Rickhascome
home. Beginning in high school,
he spent nearly twenty years at Le
Virage (remember that marvelous
spot, oldsters?), with two one-year
breaks (1995-1997).

After Le Virage closed in 2003,
Rick became general manager
at Bing Crosby’s and senior gen-
eral manager for Dudum Sports
Entertainment. Later, he opened
DiMaggio’s, another Bing Crosby’s
(Rancho Mirage), Centercourt (Sac-
ramento) and DiMaggio’s (Austin),
while overseeing four restaurants.
He returned to the corporate office
as beverage director and manager
of the newly-acquired Maria Maria
restaurant group.

So what remains after you've
served dishes and washed them,
bought beverages and poured them,
cooked in a kitchen and managed
multiple restaurants? Open one of
your own, just as you've always
wanted. And so Rick did, on Sep-
tember 6, 2011.

If “formal brasserie” is not an in-
herent contradiction, then Cypress
is it. It is somewhat schizophrenic
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CYPRbBSS

confemporary californian with a french twist

in style: casual in attitude and man-
ner - perhaps a concession to the
presently odious dress practices of
(especially) males, including the
gauche wearing of hats at the table
- but nonetheless formal in setting
and service, often enhanced by pia-
no music. Yet Rick wants it to be re-
garded as “just a local joint,” where
one can go specially or spontane-
ously. And then one is handed the
rather patrician menu...

Determined to avoid any culi-
nary niche, Rick dubs his concept
“contemporary Californian.” It is
a merger of California-based com-
ponents with a French influence
(he unabashedly wants to restore
at least some of the traditional cui-
sine that was lost when Le Virage
closed, though without replicating
the formality). Sauces thus are less
features by themselves than accents
for the centerpiece (for example, the
sauce provencal is considered an ac-
companiment to the sea bass, rather
than poured on top of it).

Variety is prized, so that all tastes
can discover some unique treat.
The menu changes two or three
times during the year, though it is
supplemented by extemporaneous
specials. As in any benign monar-
chy, he decides what delights fall
from the cypress tree, as it were,
onto the diners’ tables but he active-
ly encourages suggestions and re-
finements from his chef de cuisine
Dindo Burjo and his line cooks. He
is proud of the menu'’s collaborative
quality.

by Gary Lepper

Dishes are deliberately mid-
priced. Appetizers (“Beginnings,”
on the menu) are universally out-
standing; try the unusual charcute-
rie ($13), crab cakes ($12) with hearts
of palm and avocados or the escar-
got ($11). Have the beet carpaccio
($8), with greens, radish and vin-
aigrette or join me with either the
Caesar ($16) or warm spinach ($18)
salad, both prepared tableside for
two (no pre-mixed concoction, but
a delectable flashback to bygone el-
egance). On the other hand (so far,
you've been eating with only one),
try any soup du jour; I've had four
and all were distinctly excellent.

Okay, warm-up is over. Choose
among six meat dishes and five fish.
Consider the braised rabbit ragout
(524) over tarragon pappardelle
pasta in a butternut squash sauce
(it's ineffable and my favorite). The
duck breast ($25) with farro risotto,
complemented by a red wine demi-
glaze...orthe bone-in porkloin ($24)
with white bean/Brussels sprouts
ragout...or the Icelandic cod ($23)
in brown ale batter with a trio of
sauces...or the sautéed prawns,
mussels and clams ($23) in a citrus
caper beurre blanc sauce over angel
hair pasta. Also available as “Sides”
($6) are bistro-type pommes frites,
spinach and leeks creamed with
nutmeg and rosemary, sautéed
beets with thyme and rosemary, etc.

Hoping that you're not one of
those “just water, please” crypto-
diners, ask for the cocktail-wine list
that comes on its own Kindle-like



reader, complete with wine pairing
suggestions. The wines are moder-
ately priced and geographically di-
verse; whatever your red or white
preference among recent vintages
will be satisfied easily.

Desserts have their own menu.
Within it are, for example, chocolate
ganache tart with fresh berries and
berry sauce or strawberries flambee
(see “traditional,” supra) at tableside,
with brandy and orange liqueur be-
side vanilla ice cream.

Whenever you're ready, so is Cy-
press: seven nights from five to
midnight, Tuesday-Friday lunch
and Saturday-Sunday brunch. Eve-
ning reservations (925-891-4197) are
recommended; semi-private rooms
for parties of 12 and 40 and cater-
ing are available. It is located at the
corner of Cypress and Locust Streets
in central Walnut Creek (even if it
were a vegetarian restaurant, he
wouldn’t have named it “Locust”),
incongruously across the street
from Crogan’s.

According to Ovid's Metamor-
phoses, a beautiful deer came daily
to be fed by the god Apollo and his
devoted attendant, Cyparissus. One
day, the deer was mistakenly killed
when Apollo was practicing throw-
ing the javelin. Distraught and in-
consolable, Cyparissus lay crying on
the ground. “Drained by a torrent of
continual tears,” his dessicated body
gradually turned into “a tapering
bush, with spiry branches.” Thus co-
meth the cypress tree.

Rick doesn’'t want you crying
on the ground outside his restau-
rant. Come inside and try what
he describes as “simple” (wrong),
“straightforward” (wrong again)
and delicious (correct, at last) food.

In Casablanca, Rick Blaine'’s
“problems...don't amount to a hill
of beans in this crazy world”; in
Cypress, Rick Delamain’s cuisine
amounts to far more than any hill
of beans. ¢
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by Carol Langford

egal process outsourcing

companies (LPOs) are off-

shore entities that essen-

tially engage in the practice
of law and charge far less than an
American law firm. We have all
heard about them, but the new LPO
does not just review documents or
perform simple research; they want
to counsel, advocate and produce
legal documents. Most law firms
are unaware of how openly and un-
abashedly they are seeking to grab
business away from firms. I don't
need to paint a picture of how doc-
tors lost control of their profession
by ceding it to health insurance
companies, and I see this as similar.

Here is the real problem with
LPOs: GCs of major corporations are
having law firms they once would
have paid to do things like memos,
document review and other tasks
supervise the LPO’s work. The LPO
thus takes income from the firm,
but keeps the firm on the hook for
professional liability (Rule 3-310
imposes a duty to supervise). We
all know that the definition of what
is and is not the practice of law can
get murky, which gives the LPOs
more freedom to take on projects
that might cross the line. It also
gives legal malpractice insurers
greater ability to deny coverage in
the event of a problem; if itis not the
practice of law, they will say a suitis
not covered.
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ethics corner

There is a big elephant in the room,
and if law firms don’t deal with it,
they will be put out of business.

Moreover, the industry standard
E&O policy coverage for LPOs is 5
million dollars. Yes, that's right; the
amount many solo practitioners
have for coverage. The LPO'’s argu-
ment: We are not providing legal
work and thus don't need a lot of
coverage. But...if the work done by
the LPO is poor, who suffers the fi-
nancial loss? The law firm, of course.
If a law firm suffers a significant loss
that is uninsured it will go out of
business.

Take note of the lawsuit against
the McDermott law firm currently
under way. J-M Manufacturing Co,
the world’s largest supplier of plas-
tic pipe, hired McDermott to help
respond to prosecutor's requests
for documents after a former em-
ployee filed a whistleblower law-
suit. J-M alleged that the contract
attorneys the firm used “negligently
performed their duties.” This suit is
seen as an important case concern-
ing the quality of work performed
by the growing cadre of contract
lawyers who earn as little as $25 an
hour to review documents related
to litigation; far less than what a
first year associate at a big law firm
would charge.

Having worked on several chal-
lenging and exacting document
review projects I can say that some-
times the determination of what
is responsive is quite substantive

and complex. The issue is whether
the document is responsive and/or
privileged, but that can require in-
sight into the law and internal cor-
porate processes of the client. When
a mistake is made by an LPO, it is
“game over” for the client; the bell
cannot be unrung.

How should firms deal with this?
Demand to be paid to really super-
vise, and hope the GC doesn’t go to
another firm that will be more san-
guine about their potential liability.
Develop a niche that would be hard
to fill by someone offshore. Cut your
costs so you can refuse work that
will bring supervisory problems.
But most of all, be able to tell a GC
to take a hike if she is putting you in
a position of shouldering a respon-
sibility with no pay that can take
down your firm. I'll bet the McDer-
mott firm wishes it had done that. ¢
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Carol M. Langford is an attorney in
Walnut Creek specializing in providing
advice and counsel on ethics matters.
She practices before the State Bar of Cali-
fornia. She is also an adjunct professor
oflaw at U.C. Berkeley Boalt Hall School
of Law.



MCLE Auditing Compliance

he State Bar is taking a more aggressive approach
to auditing MCLE compliance than it has histori-
cally. All California lawyers need to be aware of
this change in the Bar's MCLE auditing process.

The result of the State Bar's recent 2011 MCLE audit

66

of one percent or 635
lawyers has confirmed
the need for increased
auditing. Of the 635
audited attorneys, 539
provided the neces-
sary documentation
showing full compli-
ance. Of the remaining 96 attorneys, five have been sus-
pended due to their inability to show any compliance.
Most of the remaining 91 attorneys had minor reporting
deficiencies and received a cautionary letter from our
MCLE compliance group about future compliance. Ap-
proximately 25 of the 91 are being referred to the Office
to Chief Trial Counsel for disciplinary action. Using sim-
ple math, we see that 15% of this reporting group were
notin compliance.

from the desk of Jon B. Streeter
President, The State Bar of California

This result is troubling and reaffirms the action being
taken by the State Bar. In 2012, California attorneys can
expect that five percent or roughly 3,000-4,000 lawyers to
be audited. In 2013, the goal is to audit 10% which trans-
lates to 7,000-8,000 lawyers. Letters requesting proof of
compliance for 2012 will be mailed in June.

California lawyers must fulfill and accurately document and report their
MCLE requirements. No California attorney should be surprised if their com-
pliance certificate is audited.

The message is clear. California lawyers must fulfill
and accurately document and report their MCLE re-
quirements. No California attorney should be surprised
if their compliance certificate is audited. For more infor-
mation regarding MCLE requirements and reporting,
visit the State Bar's MCLE web page.

If you have any questions, please send an email to
Carol Madeja, Managing Director of Bar Relations Out-
reach at carol.madeja@calbar.ca.gov. ¢

NEED MCLE CREDITS?

Visit our calendar to browse
upcoming MCLE programes:
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by Matthew Talbot

othing interests a group

of attorneys and judges

more than anecdotes

of lawyers and judges
behaving badly. At the Robert G.
McGrath Inns of Court meeting on
Mazrch 8, 2012 at the Lafayette Park
Hotel, Judge Weil's group (consist-
ing of Sean McTigue, Nicholas Jay,
Samantha Sepehr, Robin Pear-
son, Kenneth Strongman, Laureen
Bethards, Jay Chafetz, David W.
Ginn, and David Pastor) present-
ed an hour-long program entitled
“Lawyers Behaving Badly”. They
identified unethical and inappro-
priate activities by attorneys and
judges. Judge Weil's group took the
Inns membership down the yellow
brick road of litigation to the Emer-
ald City of just plain bad lawyering.
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INns of court

Lawyers Behaving Badly

The Importance of Ethics

in Litigation and the Courtroom

create potential conflicts of inter-
est. In the example shared by the
group, an actual conflict did arise,
but the attorney tried to stay on to
represent one of the clients, which
is generally disallowed. If an actual
conflict does arise in the dual rep-
resentation, the attorney generally
must withdraw from representing
both of the clients. The Inns group
discussed what the attorney could
have done to protect his clients and
his representation.

In another vignette, Judge Weil's
group told the story of the “Stinky
Bentleys.” Here, the Bentley car
company had sold cars with obnox-
ious odors, and despite receiving
complaints, did not take appropri-
ate steps to remedy this problem.
Instead of following the tried and

The next Inns of Court meeting is May 10, 2012 at the Lafayette Park Hotel. To
learn more about the Inns Of Court and get involved, contact President David

Pearson at (925) 287-0051 or attorney@mac.com.

Using a variety of vignettes, they
illustrated instances when lawyers
(and even judges) didn't exactly
meet the standards of our fine pro-
fession. Their first vignette dealt
with an attorney navigating the
choppy waters of a joint represen-
tation. Even under the best circum-
stances, a joint representation can

30 MAY 2012

true method advocated on Sein-
feld of dealing with smelly cars (i.e.
abandoning them on the streets
of NYC), the owners sued Bentley.
Bentley, in return, followed poor
legal advice and abandoned any
responsibility to perform discovery.
They failed to turn over documents,
lied under oath, destroyed evidence

despite court order, and generally
stymied attempts at discovery. The
Court considered this “lawyers be-
having badly.” The Inns meeting
had a lively discussion regarding
whether terminating sanctions for
Bentley’s defense were appropriate.

There was another vignette that
related to Seinfeld as it had an ele-
ment near and dear to George Con-
stanza’s heart: manure. “It'slike Ma
and Newer!” (George, 3. episode: The
Cadillac — Part 2). In this case, the
defendant was avoiding following
any discovery rules at all. He was
a rebel who played by nobody’s
rules! When it came time for a doc-
ument request at a deposition, he
showed up to the deposition with
those documents ... covered in ma-
nure. Unfortunately for the people
at the deposition, the
‘manure’ episode of
Seinfeld wouldn't air
for another 13 years
and so there was little
mirth to be had in this
production of docu-
ments. The Inns meet-
ing again discussed whether termi-
nating sanctions were appropriate.

But it was not just the lawyers
who had their naughty moments.
Judge Weil's group discussed judges
behaving badly, too. Yes, as it turns
out, not every Judge is a perfect lu-
minescent being of light. Just all the



ones in Contra Costa County!

In one discussion, the judge in
question conducted the trial like a
game show! In another, the judge
waited until the trial was in full
swing before disclosing that his wife
worked for the defendant. Then, he
refused to withdraw from the case.
The Inns membership discussed
what attorneys could do to protect
themselves and their clients from
situations in which it appeared ju-
dicial officers were not complying
with their duties.

Finally, Judge Weil's group
looked at contempt proceedings.
The group discussed what constitut-
ed a weapon in court. Further, the
membership discussed what might
constitute sufficiently boisterous
court room behavior rising to the
level of contempt.

All in all, it was an interesting
discussion regarding the unethical
steps a few amongst us are willing to
take. This small group of unethical
lawyers, by their obstreperous and
unprofessional acts, gives the large
majority of professional, skilled and
ethical attorneys a bad name, and
sometimes sleepless nights. While
most attorneys are just trying to
do their best to zealously represent
their clients, there are some attor-
neys out there sadly making the
published decisions or even the
news; they shirk all responsibility
to their clients, other attorneys, and
society as a whole. May none of us
ever find ourselves the subject of a
similar Inns discussion! ¢

Elder Law is

Alzheimer’s
Planning

The average survival rate is eight years after
being diagnosed with Alzheimers — some live as
few as three years after diagnosis, while others
live as long as 20. Most people with Alzheimer
don't die from the disease itself, but from
pheumonia, a urinary tract infection or
complications from a fall.
Until there$ a cure, people with the disease will
need caregiving and legal advice. According to
the Alzheimer$ Association, approximately one
in ten families has a relative with this disease.
Of the four million people living in the U.S.
with Alzheimers disease, the majority live at
home — often receiving care from family
members.
If the diagnosis is Alzheimer’s,
call elder law attorney
Michael ]. Young
Estate Planning, Disability, Medi-Cal,
Long-term Care & VA Planning

Protect your loved ones, home and independence.

>\8
925.256.0298

www. YoungElderLaw.com

1931 San Miguel Drive, Suite 220
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JAY CHAFETZ

Law Offices of
Jay Chafetz
2033 N. Main Street
Suite750

Walnut Creek, CA 94596
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Mediation (PT and Med Mal)

Here for you when you need a trial attorney

925.933.5890 | fax 925.933.5620
JayChafetz@JayChafetzLaw.com

Will/Estate Contests
Conservatorships
You handle the estate, we do the contest.
Cases, except conservatorships, often
handled on a contingent fee basis, but can
be hourly. Referral fee where appropriate.
Pedder, Hesseltine,
Walker & Toth, LLP
oldest partnership in Contra Costa County
(since 1955)

p 925.283-6816 * £ 925.283-3683
3445 Golden Gate Way, PO. Box 479
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MERGERS & ACQUISITIONS

HUBERT LENCZOWSKI, J.D.,M.AX LENCZOWSKI LAW OFFICES

C. JOSEPH DOHERTY, J.D.

* Adjunct Professor of Taxation of Mergers and Acquisitions,
Golden Gate University School of Law, LL.M. Taxation Program
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Walnut Creek, California 94596
(925) 280-7788
www.lenczowskilaw.com
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From: Kim Stone,

etter to the editor

President, Civil Justice Association of California

Re:

The Trouble with Tort Reform

by Scott Sumner, Contra Costa Lawyer, March 2012

cott Sumner’s column “The Trouble with ‘Tort

Reform is not helpful to the debate over Califor-

nia’s civil justice system. Rather than dismissing

examples of frivolous lawsuits as “fabricated from
whole cloth” and arguing over how tort reform may or
may not fit with unrelated principles of conservatism,
we need to get to the heart of the issue.

Sumner fails to recognize and address how California
law has been set up to favor plaintiffs over defendants
in many different respects.

Our class action law allows plaintiffs to appeal a
judge’s decision on class certification, but not defen-
dants.

California, unlike many other states, puts no limit on
punitive damages and only requires 9 of 12 jurors to
agree that punitive damages are appropriate.

In certain cases, such as disabled access lawsuits and
suits brought under the Consumer Legal Remedies Act,
even if the defendant wins they still have to pay their
own attorneys’ fees. So even if the defendant did noth-
ing wrong the lawsuit will still cost them thousands of
dollars. However, if the plaintiff wins, the defendant has
to pay the plaintiff's attorneys’ fees.

California’s vexatious litigant statute, which allows
judges to restrict individuals who repeatedly file merit-
less claims, only applies to plaintiffs representing them-
selves, not plaintiffs represented by attorneys.

Sumner may have arguments as to why the law
should be this way, but let's hear them and see how the
public feels.
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The Civil Justice Association of California (CJAC) be-
lieves this kind of imbalance encourages abusive law-
suits to the detriment of small business owners, taxpay-
ers, and our economy.

The fact is there are lawsuits that we can only wish
were “fabricated from whole cloth.”

Californians need to know about the lawyer who sued
to stop a July 4th fireworks show in San Diego and then,
as the San Diego Union-Tribune reported, submitted a
bill to the court asking the city to pay him $756,000 in
attorney fees. Democratic Senator Juan Vargas is carry-
ing legislation this year, SB 973, to prevent this type of
lawsuit.

Californians need to know about the lawsuits filed by
a couple against hot-air balloon businesses in Coachella
Valley, claiming without any evidence that the bal-
loons were flying too low over their property. When
the FAA found no violations, the couple even sued the
FAA.The lawsuits were finally dropped last August but
not until, as The Desert Sun put it, “a dozen balloonists
or balloon companies went out of business, left the area
or simply stopped flying locally.” One balloonist ran up
$177,000 in legal fees.

These and many other examples of lawsuit abuse are
not myths, and the devastating impact that a lawsuit
can have on a person’s life should not be casually dis-
missed. There is a reason that survey after survey shows
business leaders around the nation believe California
has one of the worst legal environments in the country.
Let’s focus on why California law has been crafted in a
way that makes it easier to abuse our legal system. ¢
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Northern California
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16 years as Mediator
25 years as Arbitrator
33 years in Civil Practice

Roger F. Allen
510.832-7770

¢ Training includes Mediation Course at

Pepperdine University 1995

e Serving on Kaiser Medical Malpractice

Ericksen, Arbuthnot
fieksen, AUEno Neutral Arbitrators Panel

155 Grand Avenue, Suite 1050
Qakland, CA 94612

o Settlement Commissioner, Alameda and

i Contra Costa Counties
rallen@ericksenarbuthnot.com

e Experienced in all areas of Tort Litigation,
including injury, property damage, fire loss,
malpractice, construction defect

(925) 685-6222
fax (925) 685-3829

+ Depositions - Statements - Arbitrations

+ Complete Records Copying Service

+ Complimentary ASCII, Condensed Transcript & Glossary

+ Computerized Reporting

+ Color Video Depositions
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¢ Subpoena Preparation and Service

+ On-Site Microfilming
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Just 1/4 mife from Buchanan Airport, near BART. JUST CALL AND WE WILL PICK YOU UP!
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New Workplace Poster Requirement
about Employee Rights

by Harvey Sohnen

s of April 30, 2012, most
employers in the pri-
vate sector will come
under a new require-
ment of the National Labor Re-
lations Board (“NLRB”) to

This posting requirement ap-
plies to private sector employ-
ers whose activity in interstate
commerce exceeds a minimum
threshold. Of interest to law firm

to unionize, has attracted more
attention than many other no-
tice requirements. Employers,
however, are already subject to a
number of other workplace post-
ing requirements. The great

postin a prominent place in
the workplace an 11" by 17"
poster informing employ-
ees of employees’ rights
under the National Labor
Relations Act.

The rights listed in the
poster include the right to
organize a union, to join a
union, to discuss wages and
benefits with co-workers, to
take action with co-workers
to improve working con-
ditions, to strike or picket,
depending on the purpose,
or not to do any of these
things. It also lists illegal
activities with respect to
employers and unions, and
explains how to contact the
NLRB.

The poster is available for
free on this website: www.
nlrb.gov/poster. The Notice
should be posted in English.
Also if at least 20% of em-

The Employee Rights poster
is available for free at

www.nlrb.gov/poster

majority of these posters are
available for free from the
agencies issuing them, al-
though some commercial
services have found a mar-
ket in selling them to busi-
nesses for a charge, and some
vendors have even tried to
create a poster combining a
large number of posters into
one. A list of many of the re-
quired posters can be found
at www.dir.ca.gov/wpnodb.
html. Some of the other ar-
eas covered by posting rules
are anti-discrimination laws,
family leave laws, wage and
hour requirements under
federal law and the Cali-
fornia Wage Orders, health
and safety laws and work-
ers compensation insurance.
If auditing your clients’ or
your law firm's compliance
with employment law re-
quirements, these are things
to consider, and there is now

ployees are not proficient in
English and speak another lan-
guage, a translation of the Notice
should be posted in another lan-
guage. The NLRB has translated
the notice into 26 other languag-
es, and made the translations
available through its website.
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employers are the NLRB's direc-
tions that law firms with over
$250,000 gross annual volume
are covered.

In today’s highly partisan cli-
mate, this notice, which tells em-
ployees that they have a right

one more! ¢

Harvey Sohnen, a past editor of
Contra Costa Lawyer, practices em-
ployment law with Law Offices of
Sohnen & Kelly in Orinda. Their
website is www.sohnenandkelly.
com
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Need some help answering
the phone?

« Enhance your professional image.
» Eliminate missed calls.

* Improve client service.

* Manage your workload.

« Convert callers to clients.

Have a live, professional telephone Receptionist for
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* Two-way communication with your Receptionist throughout the day.
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Discuss...

COFFEETALK!

After my client separated from her
husband, she received a friend
request from a person named
David. She initially declined, but
he persisted. Upon reading David's
profile, she agreed to be friends be-
cause they appeared to have much
in common.

David stated that he was an
architect with a wife and kids. He
posted pictures of his family. His
favorite book was “The Sum of our
Days” by Isabel Allende. His heroes
were Lance Armstrong, JEK and
Albert Einstein.

He said: “I have a great career,
and lot’s of loving family and
friends.

I would be best described as a
man who is solid in character,
funny, passionate, speaks the truth;
but has a gentle way of delivering
it. I am someone who is expressive
and not uptight. I love kid’s, and
I help old ladies cross the street. I
still believe in chivalry and al-
lowing others to pursue their own
passions. I don’t make mountains
out of mole-hills, and am confident
with myself. I have strong beliefs
and lot’s of passion in all that I
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Facebook & Family Law.

do..but at the same time I'm not

so stubborn that I can’t see when
I'm wrong and admit it. I respect
other’s and support them with their
goals, I am not argumentative and
believe that those in my life have
much to teach me.”

My client struck up an intense
cyberspace friendship with David
by writing long emails about her
feelings and the difficulty of going
through a divorce. David later told
her that he had he had pancreatic
cancer with a 5% survival rate,
which she was devastated to learn.

Eventually she discovered that
David was her husband, who was a
chronically unemployed salesman
against whom she had a restrain-
ing order because he had stalked
her by hiding in the trunk of her
car while she was driving. He also
had a history of sexual assault and
domestic violence against her.

Her husband admitted to hav-
ing committed the fraud. He said
that his plan was that David would
convince her to reconcile with her
husband, then after the reconcilia-
tion, David would die.

Anonymous

Facebook is a gold mine for family
law attorneys in terms of impeach-
ment but litigants can still spin
things as they see fit. One individ-
ual, when faced with photographs
of him attending a concert of a
band that he stated in a deposition
that he had not seen and would
never see, simply stated “I left be-
fore that band came on. So I never
saw them, like I said.”

Wallace Francis, Esq.
Director of the Paralegal and Crimi-
nal Justice Programs, Heald College,
Concord



Candice E. Stoddard

Personal Injury
Real Estate Litigation
Trust and Estate Disputes
Mediation
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reported that he has over a 90% settlement rate.

EXPERIENCE about a mile from charming Playa
. . . . del Carmen. Up to six hours
H.IS 25 years of experlence as q trial attorney gives of MCLE credit will be offered,
him an understanding about clients that has proven including bias and ethics credits. If
time and again to be critical in tough cases. booked early, the all inclusive resort
(food, all beverages and activities
on campus) and flight cost (SFO,
EFFICIENCY non-stop) is less than $1500 per
He does not carry the overhead of other person for the entire week. (A sepo-
tion fi dmini Ve f rate $250 per person seminar fee
mediation firms (no administrative fees) - is due 1o the CCCBA for all attor-
which means the price is always right! neys wishing to attend the continu-
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CLASSIFIEDS

WANTED : ATTORNEY
CLOSETO RETIREMENT
FOR POSSIBLE
MERGER/SUCCESSION
ARRANGEMENT

Send confidential reply listing
practice area and contact infor-
mation to Confidential Reply,
2977 Ygnacio Valley Road, #264,
Walnut Creek, CA 94598

WANTED : CONFERENCE
ROOM TABLE

The CCCBA is looking for a
conference room table, prefer-
ably with chairs. The ideal table
will be oval, 14- 15" long and 4

- 4.5 wide at its widest point.
Please contact Lisa Reep at (925)
288-2555 for more information.

PROBATE PARALEGALTO
ATTORNEYS

Joanne C. McCarthy.

2204 Concord Blvd. Concord, CA
94520. Call (925) 689-9244.
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OFFICESPACEIN
WALNUT CREEK

Currently subleasing three pro-
fessional furnished offices within
our spacious (11) office suite.
Great views from the 10™ fbor of
the California Plaza building in
Walnut Creek, and a great loca-
tion near Walnut Creek BART
station. Rentis $950.00 permonth,
per office, on month to month
basis. Includes telephone service
with reception, high speed inter-
net access, large kitchen and use
on first come basis of (2) large
conference rooms. Contact Jan
Raymond via e-mail: mail@
avmllp.com or by phone: 925-939-
9880.

LAFAYETTE PRIVATE
OFFICESUITE
AVAILABLE!

Creek-side setting. Located in
large law office complex. Suite is
3 offices, storage room, separate
bath (jogging trail close by) and
full separate kitchen. Amenities
include: access conference room,
law library, free parking, copy
machine, etc. Individual office
rental OK.

Located at 3445 Golden Gate Way.
Please call Janelle at (925) 283-
6816 for more details or to view.

WALNUT CREEK OFFICE

1-2 offices available in Class A
building by BART. 1 office could
be part-time satellite office for
out-of-area attorney or full-time
rental. Copier, conference room,
library, kitchen, covered parking.
Rent negotiable. Call Jay at (925)

933-5890.
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Insurance For Your Law Firm Can Be Confusing
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