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The federal appellate courts are now focused on the
same question the lower courts faced: whether the
choice not to buy health insurance should be defined
as commercial activity that the Supreme Court has
ruled can be regulated under the Commerce Clause
or as inactivity which is beyond Congress’ reach.”

by Rashmi Nijagal

n May 10, 2011, the Obama

administration began de-

fending its 2010 Patient

Protection and Affordable
Care Act (PPACA) in the federal ap-
pellate courts. The United States Court
of Appeals for the Fourth Circuit was
the first of the appellate courts to take
up the constitutionality of the health
care act. By the time this issue goes
to press, the Court of Appeals for the
Sixth Circuit and the Court of Appeals
for the 11" Circuit will have heard ar-
guments in defense of the health care
act. The split of opinions in the lower
courts thus far have fast-tracked the
health care act to the U.S. Supreme
Court, which many legal observers
believe will take up the contentious
law when its new term begins in Oc-
tober.

The May 10" hearing in Richmond,
VA drew excitement from supporters
of the health care act and adminis-
tration when the three-judge panel
was revealed the morning before ar-
guments began. The three randomly
selected judges are all Democratic
appointees, one appointed by Presi-
dent Bill Clinton and the other two
by President Barack Obama. On June
1%, the Sixth Circuit, after considering
the plaintiffs’ standing to sue (one
plaintiff recently disclosed that she
now has health insurance through
her employer) heard arguments from
both sides challenging the law’s con-

stitutionality. The Sixth Circuit panel
consisted of two Republican-appoint-
ed judges and one judge appointed
by President Jimmy Carter. Accounts
of the June 1 hearing reflected that
the panel was arguably less friendly
to the government than the Fourth
Circuit panel.

The make-up of the Fourth Circuit
and the Sixth Circuit three-judge pan-
els is no guarantee of a ruling along
“party lines.” However, the lower
courts’ holdings have reflected divi-
sions along party lines so the glimmer
of hope seen by PPACA’s advocates
and supporters after the May 10%
panel selection is not merely wishful
thinking.

In the lower courts, three district
judges appointed by Democratic pres-
idents have upheld the law while
two Republican-appointed judges
have struck down all, or a part of, the
health care act. In October 2010, Judge
George Steeh, appointed to the U.S.
District Court for the Eastern District
of Michigan by President Clinton,
deemed the individual mandate pro-
vision (requiring individuals who
have not obtained health insurance
by January 2014 to pay a penalty)
constitutional and disagreed with
the law’s detractors who said that
the health care act runs afoul of the
Commerce Clause. U.S. District Court
Judge for the Western District of Vir-
ginia, Norman K. Moon, also a Presi-

dent Clinton appointee, ruled similar-
ly, declaring the individual mandate
and the employer mandate constitu-
tional. On February 22™ of this year,
Judge Gladys Kessler of the U.S. Dis-
trict Court for the District of Colum-
bia rejected a challenge to the health
care act on the basis that it violates
the Religious Freedom Restoration
Act and the Commerce Clause. Reject-
ing as “pure semantics” that failing to
acquire insurance was the regulation
of inactivity, Judge Kessler noted that
“those who do not purchase health
insurance will ultimately get a ‘free
ride’ on the backs of those Americans
who have made responsible choices
to provide for the illness we all must
face at some point in our lives.”*

Challengers to PPACA have found
supportin the lower courts as well. On
December 12, 2010, U.S. District Judge
Henry E. Hudson, appointed to the
bench by President George W. Bush,
became the first judge to rule against
the health care act, stating that Con-
gress does not have the authority un-
der the Commerce Clause to impose
the individual mandate provision.
Judge Hudson said he could not find
a precedent for extending the Com-
merce Clause to a person’s decision to
not buy a product. >

Judge Roger Vinson, appointed to
the U.S. District Court for the North-
ern District of Florida by President
Ronald Reagan, declared the individ-
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ual mandate provision of the health
care act unconstitutional because it
exceeds the authority of Congress to
regulate interstate commerce. By rul-
ing that the provision is not severable
from the PPACA as a whole, Judge
Vinson struck down the entire act. 3

The federal appellate courts are
now focused on the same question
the lower courts faced: whether the
choice not to buy health insurance
should be defined as commercial ac-
tivity that the Supreme Court has
ruled can beregulated under the Com-
merce Clause or as inactivity which is
beyond Congress’ reach.* According
to observers of the May 10" hearing
before the Fourth Circuit panel, the
hearing lasted more than two hours
during which the judges pressed both
sides with pointed questions.> The
government’s strategy at that hear-
ing was to focus the panel on activity
instead of inactivity. Acting Solicitor
General Neal K. Katyal tried to argue
that the activity the health care law
regulates “is merely the means of pay-
ment by Americans who will inevita-
bly enter the health care market and
who will shift costs onto others if they
are not insured.” Matthew Staver,
dean of Liberty University which is
challenging the law, said that PPACA
“forces inactive bystanders into the
stream of commerce.”

Given the deeply divided opinions
and rulings regarding the health care
act, it is now inevitable that the Su-
preme Court will take up the issue.
Based on the rulings so far (at least at
the time this issue went to press) and
how support for the law appears to
depend on whether the judge was a
Democratic or Republican appointee,
the question is whether the Supreme
Court will fall along party lines as
well, with Justice Kennedy being the
swing vote.

Earlier this year, Harvard Law
School professor Laurence Tribe as-
serted that predictions of a 5-4 split is
an overly simplistic approach to as-
sessing the Court’s views of the legal
issues presented by the health care
law and reflects a “misunderstanding”
of the Court and the Constitution.”
Stating that the distinction between
“activity” and “inactivity” is illusory,
Tribe does not believe that the justices

CoNTRA CosTA LAWYER

will be “misled” by arguments that
prompted Judge Hudson and Judge
Vinson to declare the law unconstitu-
tional. Tribe does not hide his disdain
for the constitutional challenges to
the health care act, calling it a “politi-
cal objection in legal garb” but also de-
rides efforts to pigeonhole the Court’s
more conservative jurists according to
their politics versus their legal prin-
ciples. Save for Justice Thomas who
has publicly and repeatedly spoken
against the Court’s broad interpreta-
tion of Congress’ Commerce Clause
powers, Tribe does not think that the
Court will buck against the post-1937
line of cases broadly interpreting Con-
gress’ commerce powers.

Time, and ultimately the Supreme
Court, will tell if Tribe’s predictions
come true.*

- Rashmi Nijagal is an attorney with
the Ware Law Group, focusing pri-
marily on healthcare law. A former
medical malpractice litigator, she now
practices regulatory and administra-
tive law representing medical staffs at
hospitals.
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president’'s message

by Kathy Schofield

ealth Insurance. Just thinking about it makes my blood pressure rise a few points. It probably does the

same to you. Health insurance stresses out everyone, especially small businesses and their employees.

Every year, the number one requested member benefit the CCCBA is asked for is a group health insurance

policy. We would love to be able to provide health insurance, and every year we try. Crazy as it sounds,
under the existing statutory scheme it will not happen. This month’s Healthcare theme of the magazine seemed like
a great backdrop to explain why health insurance is notamong the many member benefits the CCCBA offers, as much
as we want to provide it.*

In short — we cannot offer health insurance as a member benefit because no carrier will provide it. Back in the
1990's, the state legislature passed AB1672 (Small Group Reform), which, for the most part, eliminated Association
medical plans. In order to provide health insurance, the enrolled membership in the medical plan has to be at least
1,000 lives, excluding dependents. Although our entire membership is approximately 1,700, not all would enroll.
Prior to AB1672, a carrier could deny coverage to a group at its discretion. Now, any carrier doing business in Califor-
nia has to cover a group with 2-49 employees no matter what health conditions any person in that group has. Solo
practitioners are not required to be covered.

Since the carriers have to cover groups with 2 to 49 employees no matter what the risk is, no carrier is willing to
take on the additional risk of offering Association plans if they don't have to. Adverse selection is built into Associa-
tion plans. Understandably, those with medical conditions flock to Association plans, because decent coverage is
not available to them in the market place. Big claims means big premiums, and then those that can obtain cheaper
coverage in the marketplace leave the plan. The carriers reason that eventually only uninsurable individuals are left
on the plan. The carrier can't make money on Association plans. Since carriers are not required to offer Association
plans, they don't.

There are some associations out there that do provide health insurance to their membership, but that is either be-
cause of their size or because they were grandfathered in. The sad reality is that much like many individuals, when
it comes to coverage, associations like the CCCBA are at the mercy of the health insurance industry.

Rest assured, we are constantly reviewing this issue. The second we are able to offer health insurance to our mem-
bership, we will do it. ¢

- Kathryn Schofield, owner of the Schofield Law Group, focuses her practice on Elder Law, Conservatorships, Estate Planning
and Probate/ Trust Administration - www.schofieldlawgroup.com

* This information comes directly from our insurance broker at Myers Stevens.
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Health Care Reform in 2011

New Initiatives under the Patient Protection & Affordable Care Act

by Katie Burch

After a contentious battle in Congress, President Obama signed the Patient Protection and Afford-
able Care Act (“PPACA”") into law on March 23, 2010. Pub.L. 111-148, 124 Stat. 119. The Act aims
to improve the private health insurance market and provide Americans with greater access to
medical care. Since its enactment, the federal government has distributed substantial amounts
of PPACA funds to various federal and state government entities in order to begin implementing
the Act’s provisions. Although many more changes will be implemented in 2014, below is a sum-
mary of changes currently in effect or being implemented in 2011 of which health care attorneys

should be aware.

NATIONAL PREVENTION,
HEALTH PROMOTION AND
PUBLICHEALTH COUNCIL

Pursuant to Section 4001 of the PPACA, the National Pre-
vention, Health Promotion and Public Health Council
was established within the Department of Health and
Human Services. With the Surgeon General serving as
Chairperson, this Council was created to help develop
a National Prevention and Health Promotion Strategy.
The Council will provide summary and analysis to the
President and Congress on federal health care policy. It
will also recommend any changes that are necessary in
order to achieve national wellness, health promotion,
and public health goals. Executive Order 13544 (June 10,
2010).

LIFETIME AND ANNUAL
DOLLAR LIMITS

Insurance companies are prohibited from placing life-
time dollar limits on the individuals’ benefits. The PPA-
CA also restricts and phases out annual dollar limits and
completely bans annual dollar limits by 2014. Lifetime
dollar limits on most benefits are prohibited in any in-
surance policies issued after September 23, 2010. Annual
dollar limits on insurance plans issued after March 23,
2010 are restricted by the PPACA provisions.

EMPLOYER TAX CREDITS

Pursuant to PPACA provisions, some employers are
entitled to business tax credits to help offset the cost of

their employees’ health insurance coverage. To become
a qualified employer, the employer must have less than
25 full-time employees, paying average annual wages of
less than $50,000. Additionally, the employer must cover
at least 50% of its employees’ health care coverage. If an
employer does qualify for this tax credit, the tax credit
could be worth up to 35% of a business’ premium costs
and up to 25% for tax-exempt employers. In 2014, the tax
credit rate will increase to 50% for small businesses and
35% for tax-exempt organizations.

FLEXIBLE SPENDING
ACCOUNTS AND HEALTH
REIMBURSEMENT ACCOUNTS

Section 9003 of the PPACA established a new uniform
standard for medical expenses as of January 1, 2011.
Under this provision, individuals cannot use their flex-
ible spending accounts, health reimbursement accounts
and health savings accounts to pay for over-the-counter
drugs that are purchased without a prescription. Howev-
er, insulin purchases are exempt from this new mandate.

COVERAGE FOR
ADULTCHILDREN

Under the PPACA, individuals who maintain health in-
surance plans that include coverage for children are now
able to include their adult children on these plans as
well. Adult children may remain on their parents’ plan
until the children reach the age of 26. Adult children can
join their parents’ insurance plan regardless of whether
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they are married, living with their parents, a student,
financially dependent, or eligible to enroll in their em-
ployer’s plan.

PRE-EXISTING CONDITIONS

The PPACA mandates that health plans cannot limit
benefits or deny coverage for a child based on the child'’s
“pre-existing condition.” The PPACA also created the
Pre-Existing Condition Insurance Plan, a plan that pro-
vides health insurance to those who have been denied
coverage due to a pre-existing condition. Eligibility to
this plan is not based on income. To qualify, an individ-
ual must have been uninsured for at least six months,
have a pre-existing condition, and be a U.S. citizen or le-
gal resident. This program will be available until 2014,
when a new insurance system becomes effective. In
2014, individuals may purchase health insurance plans
that offer certain benefits at varying cost standards in
a new insurance “marketplace.” This system will be
known as “the Exchange.”

“DONUT HOLE"
REBATE CHECKS

Prior to the PPACA, many Medicare drug plans had

a coverage gap after a certain amount of money was
spent on covered brand-name drugs. Any drugs pur-
chased after that point dollar limit were out-of-pocket
costs to the Medicare beneficiaries. This is known as the
“Donut Hole” in drug coverage. Under the PPACA, in-
dividuals affected by the “Donut Hole” gap will receive
a $250 rebate for the 2010 year. In 2011, “Donut Hole”
brand-name prescription drug costs will receive a 50%
discount.

THE PPACA IN CALIFORNIA

Since the enactment of the PPACA, California has re-
ceived over $436 million in funding to provide employ-
ers and individuals with the new coverage options
offered under the Act. This funding has helped imple-
ment the following initiatives:

“DONUT HOLE” REBATE
CHECKS TO MEDICARE
BENEFICIARIES

In 2010, California Medicare beneficiaries received a
tax-free $250 rebate, totaling $349,255, to help pay for
prescriptions in the Medicare D coverage gap. This year,
beneficiaries will receive a 50% discount for covered pre-
scriptions.

Littler

Employment & Labor Law Solutions Worldwide™

We didn't just write the book on
employment and labor law.

Actually, we wrote several books on the subject. We also write tons of articles, briefings, compliance tools and webinars,
all of which are valuable, some of which make our website an education in itself. Learn more about how
our more than 800 employment and labor attorneys help companies protect their most valuable asset—their employees.

Michael E. Brewer e Office Managing Shareholder

littler.com e Littler Mendelson, P.C.
Treat Towers, 1255 Treat Blvd., Suite 600, Walnut Creek, CA 94597 « 925.932.2468
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HEALTH CARE REFORM IN 2011,
cont. from page 11

PRE-EXISTING CONDITION
INSURANCE PLAN

Over 1,500 uninsured California residents enrolled in
the Pre-Existing Condition Insurance Plan, which pro-
vides health coverage for those uninsured for at least six
months, who have a pre-existing condition or have been
denied coverage because of their health condition, and
are a U.S. citizen or legal resident.

CONSUMER ASSISTANCE
PROGRAM

The Consumer Assistance Program has helped individu-
als enroll in health coverage, file complaints and appeals
against health plans and track consumer complaints to
help identify problems and strengthen enforcement. The
Office of the Patient Advocate in California received $4.2
million to develop and promote this program by creat-
ing a consumer-friendly website and toll-free number for
those with questions about health care coverage. These
funds have also been used to conduct a statewide me-
dia campaign and evaluate the effectiveness of the new
health care initiatives.

EARLY RETIREE REINSURANCE
PROGRAM

Since the enactment of the PPACA, hundreds of Califor-
nia employers have enrolled in the Early Retiree Rein-

surance Program, which provides financial relief to em-
ployers so that they may provide retirees who do not yet
qualify for Medicare affordable health insurance cover-
age.

PREVENTION AND PUBLIC
HEALTH FUND GRANTS

The PPACA's Prevention and Public Health Fund, creat-
ed to help prevent illness and promote health, awarded
California $42 million in grants to help support Califor-
nia programs, such as community and prevention clin-
ics and training in improvements to primary care.

The Center for Consumer Information and Insurance
Oversight (CCIIO), part of the Centers for Medicare and
Medicaid Services within the U.S. Department of Health
and Human Services, has created an “Implementation
Center” website to provide the public with a better un-
derstanding of the new health care reform bill and what
itmeans forindividuals and employers. The website also
publishes materials regarding the implementation of
the PPACA and provides information on the Act's provi-
sions and regulations. For more information, please visit
http://www.healthcare.gov/center/. ¢

- Katie Burch is an Associate at ArcherNorris in Walnut Creek,
California. She is a 2010 graduate of the University of Mary-
land School of Law. She focuses her practice on healthcare

law and litigation.
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Law Offices of Margaret M. Hand
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*Certified Specialist, Estate Planning, Probate and Trust Law
California Board of Legal Specialization, State Bar of California

www.handlaw.com
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HOW TO: Pick the Right
Health Insurance

Plan

by Colleen Callahan

Selecting health insurance for a solo practitioner, a new firm or a firm with an existing medical
insurance plan evokes a range of emotions. It might evoke memories of Dustin Hoffman’s dental
procedure in Marathon Man or even Steve Carell’s waxing in The 40 Year- Old Virgin (ouch!). The
good news is that it doesn't have to be that way. With the proper approach and planning, select-
ing health insurance can be an educational and beneficial experience. The key is to follow these
steps and go with the flow, like Nemo in the East Australian Current.

SELECTA
PROFESSIONAL
AGENT

First, select a professional agent
specializing in group or individ-
ual health insurance. Two good
places to start are www.cahu.org
(California Association of Health
Underwriters) and www.nahu.org
(National Association of Health
Underwriters). Both offer consumer
information and a “Find an Agent”
tool. If you have an agent, see if he
or she is listed. These associations
provide excellent information and
training.

For maverick individuals, choos-
ing to apply directly online, I have
two words of advice: Be cautious.
Those with health conditions or on
medication could be denied or sur-
prised by a hefty premium rating.
That denial, now a permanent part
of your history, could possibly have
been avoided with proper man-
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agement. An agent can submit an
anonymous inquiry to nearly all
of the insurance companies offer-
ing individual medical insurance.
The health carriers respond with
a "probable rating.” Be honest and
thorough in providing the informa-
tion - it will make the process easier
and more accurate. All of the carri-
ers use a disclaimer that final rates
are determined after full underwrit-
ing, but you will gain a better idea
of what to expect and won't waste
time applying to carriers that au-
tomatically decline due to certain
health conditions or medications.

In the small group market - firms
with less than 50 employees - there
is no risk of being declined after
meeting a few guidelines. Califor-
nia has had a small group “guar-
antee issue” since 1993. Insurance
companies issue group coverage to
groups with as few as two members,
with only one person enrolling.

DEVELOP A
PLAN

The second step is to have a plan-
ning meeting focusing on plan de-
sign, specific needs for employees,
physician and hospital networks
and budget. The decision maker or
makers need to decide if the em-
ployees will contribute to the pre-
mium; it helps the employer and
the employee to arrange for premi-
ums to be paid on a pre-tax basis.

Armed with the information from
the planning meeting, the agentcan
begin research. The agent collects
quotes, reviews and summarizes
them. Expect to see high, medium
and low premium plans or the cur-
rent top selling plans in the region
(giving insight into what other em-
ployers are offering). In my experi-
ence law firms prefer more than one
option for employees - in the past
it was a PPO and HMO combina-
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HOWTO: PICKTHE RIGHT
HEALTH INSURANCE PLAN,
cont. from page 13

tion. As HMO premiums continue
to climb, firms now often select
one or two PPO options, including
PPO plans called “HSA Compat-
ible Plans.” The HSA (Health Sav-
ings Account) plans require a high
deductible. The HSA has a tax ad-
vantage, by establishing a separate
account, those costs be paid on a pre-
tax basis (for California residents it is
only a Federal deduction), without
regard for adjusted gross income. A
participant may establish a separate
account to pay the deductible and
allowable medical expenses. The
employer, employee or both may
fund it. Unlike Flexible Spending
Accounts (FSAs) thereis not a “use it
or lose it” concern for the money in
the account.

ANALYZE AND
DECIDE

The third step is to meet again
with the agent, review the results
of the research and make a deci-
sion. Itisimportant to both analyze
the benefits and the premiums. The
least expensive plans are priced
that way for a reason. Keep in mind
that generally the key concerns of
the employees are the office visit
co-pay, the size of the network, the
prescription drug coverage, as well
as the annual maximum “out of

pocket” costs. Many PPO plans now
have separate deductibles for brand
name prescription drugs.

ANALYZE AND
DECIDE

Once the plan selection has been
made, the next step is implementa-
tion. The agent or a representative
from the insurance company can
conduct an employee educational
meeting and handle the enroll-
ment, which means the employer
does not have to handle the ques-
tions!

REPEAT
ANNUALLY

This process is normally repeated
annually: meet, review, educate
and enroll. Itisvaluable to have an
annual employee meeting whether
ornotthereisachange in insurance
companies. It is an opportunity to
remind employees about the avail-
ability of routine preventive care
services and to discuss any changes
to the plan.

How long will this take? The time-
line is hard to pinpoint. The process
for an individual application can
take two to four weeks. For a small
group it is a good idea to start the
process 9o days before desiring to
implement a new plan.

Employers whose plans were in

place prior to March 23, 2010, when
The Patient Protection and Afford-
able Care Act became law might
have “grandfathered” status. Essen-
tially, those plans are not required
to adopt the provisions of the new
law. However, in some cases the in-
surance company has modified the
plan adding provisions (100% cov-
erage for preventive care, unlim-
ited lifetime maximums) without
jeopardizing grandfathered status.
Choosing to maintain “grandfa-
thered” plans could become finan-
cially challenging or the carriers
could eliminate the plan and trans-
fer groups to the closest similar plan.
The value of maintaining “grandfa-
thered” status needs to be reviewed
on an individual basis.

The next major portion of the
PPACA takes effect in 2014. As it
stands now there will be individual
and employer mandates. The regu-
lations are being drafted by the vari-
ous regulatory bodies involved. Ul-
timately it means the analysis and
selection process for medical ben-
efits will change. In the meantime,
try following this process and imag-
ine swimming with Nemo. ¢

- Colleen has over 20 years of experi-
ence in the insurance industry. Her
practice, based in Lafayette, focuses on
individuals and small to mid-sized busi-
nesses, providing insurance and em-
ployee benefits. She is a current mem-
ber of the board for the local health
underwriters (GGAHU) and a member
of the local insurance and financial ad-
visors association (NAIFA).
ccallahan@callahaninsurance.com

Will/Estate Contests
Conservatorships
You handle the estate, we do the contest.
Cases, except conservatorships, often
handled on a contingent fee basis, but can
be hourly. Referral fee where appropriate.
Pedder, Hesseltine,
Walker & Toth, LLP
oldest partnership in Contra Costa County
(since 1955)

p 925.283-6816 * £ 925.283-3683
3445 Golden Gate Way, PO. Box 479
Lafayette, CA 94549-0479
AV Martindale-Hubbell

Kosich & Callahan Insurance Services

Colleen Callahan, CLU, CASL, LUTCF - CA License #0771524
3435 Mt. Diablo Blvd. Ste 210, Lafayette, CA 94549

Individual and group health, life,
disability and long term care insurance

www.callahaninsurance.com

(925) 284-5433
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The Difficulty of Long Term Care Planning

glaring omission in the
health care reform is the
fact that little thought has
been given to providing
long-term care benefits to our ag-
ing population which is growing at
unprecedented rates. Historically,
Medicare’s support for long-term
care has been quite limited and, in
light of the impending budget cuts
and shortfalls, it is unlikely that the
Medicare program will ever provide
meaningful long-term care benefits.

Many people assume that Medi-
care will provide for all their medi-
cal needs, including long-term care.
In reality, the long term care sup-
port is nominal. Currently, long-
term skilled nursing support in a
skilled nursing facility is available
toan individual who spends at least
three days in an acute care hospital
and then needs either skilled nurs-
ing or skilled rehabilitation servic-
es. Medicare will cover the cost for
the first twenty days in the skilled
nursing facility, but beginning on
day twenty-one and continuing
through day one hundred, there is
a significant co-payment of $141.50
per day.

After one hundred days, Medicare
will not pay for any skilled nurs-
ing. The one hundred day “cap” is
related to each separate illness. Itis
important to note that the limited
benefits provided by Medicare are
not guaranteed and can be difficult
to receive. If, during any stay in a
nursing home the Medicare-cov-
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by Kathryn S. Korn

ered individual no longer requires
skilled nursing care, reaches certain
benchmarks in his or her physical
and/or occupational rehabilitation,
or is deemed to require only custo-
dial care, Medicare coverage will
immediately cease.

both afford and qualify for a long-
term care insurance policy pay pre-
miums in the hope of minimizing
future costs. Many TCI policies are
not fixed and substantial premium
increases, (some as high as fifty per-
cent of the original premium) have

Many people assume that Medicare will provide for all
their medical needs, including long-term care. In real-
ity, the long term care support is nominal.

So, what alternatives are avail-
able for long-term skilled nursing?
Some consumers purchase ‘Me-
digap” Supplemental Insurance
policies in the belief that it will
cover these costs. However, like a
Medicare HMO, these policies usu-
ally cover a small amount of the
costs, if at all, and, even if there was
coverage, it would only cover the
Medicare copayment amounts for
days 21 through 100.

Other possibilities include: Long
Term Care Insurance, (LTCI), Self-
insuring, Public Benefits, Life Insur-
ance with Long Term Care Riders,
(LTC), and possibly, Community
Living Assistance Services and Sup-
ports program, a product of the re-
cent federal health care reform. This
article does not include a detailed
discussion of in-home support for
seniors.

LTCI: Like many insurance prod-
ucts, long-term care insurance is not
going to be the answer for everyone.
Those individuals who are able to

occurred. In light of the current eco-
nomic conditions, it is likely pre-
mium increases will be seen in the
future. Because of this uncertainty,
retired people with fixed incomes
may be at risk if premium increases
result in an inability of the owner
to make the premiums, resulting in
either a reduction of insurance or a
cancellation of the policy.

Life Insurance: A life insurance
policy with a LTC rider is an option
to LTCI. These policies have a provi-
sion allowing access to the policy’s
death benefit for the purpose of
funding LTC. The policies usually
require that the owner of the policy
requires assistance with several of
the ‘activities of daily living’ (ADLs).
In addition, there are precondition
waiting periods.

These policies contrast with LTCI-
only policies in that they provide
coverage for LTC if needed and a
death benefit if the LTC is not re-
quired. However, in order to be a
successful alternative for LTCI, the

4
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AaND MEDIATION CENTER

“A unique and effective style -
a great mediator”

Candice Stoddard

Ron Mullin

Willows Office Park a4 1355 Willow Way, Suite 110
Concord, California 94520
Telephone (925) 798-3413 a Facsimile (925) 798-3118
Email ronald@mullinlaw.com

Youngman & Ericsson, LLP

is pleased to announce that

CHASTITY A. SCHULTS

has become a partner of the firm.

Youngman & Ericsson, LLP
1981 North Broadway ® Suite 300
Walnut Creek, CA 94596
(925) 930-6000
www.youngman.com

Youngman & Ericsson, LLP

1981 North Broadway © Suite 300
Walnut Creek, CA 94596

Tax Lawyers.

www.youngman.com (925) 930-6000

LONGTERM CARE PLANNING,
cont. from page 15

policy will not be available for any
other purpose, i.e. retirement ben-
efits. The policy needs to produce
enough benefit to cover the cost of
LTC if needed.

Self-insuring: While it seems a
straightforward projection based on
today’s data for LTC multiplied by a
factor for inflation would provide
an estimate for self-insuring, it is a
more complicated analysis. Some of
the considerations include: 1) Esti-
mating the cost of a long-term care
stay for a certain period of time. The
average nursing home stay is about
22 years, butitisjustan average; 2)
Multiplying the contemplated stay
by the current average cost of care
in California, (currently slightly
more than $91,000 per year, exclu-
sive of everything other than room
and board); 3) If the amount of re-
tirement income can be projected,
some amount may be available to
offset the monthly cost of long term
care. The retirement income should
be adjusted to reflect cost of living
adjustments (COLAs); 4) The cost of
the nursing home should also re-
flect COLAs, butitis more likely that
the cost of the nursing home COLAs
will exceed those of the retirement
benefits; and 5) Estimating a rate of
return on the funds and the period
of time over which contributions
will be made.

Self-insuring may be an option
if the resources are available. One
argument against federal funding
of long-term health care is the fact
that it could bankrupt the Treasury.
Likewise, attempting to accumulate
the funds for self-insurance will
have a significant impact on indi-
vidual funding.

The CLASS Act: Thisisa govern-
ment run, voluntary long-term care
insurance program, that is a part of
the health reform bill. The benefits
are legislated to average a mini-
mum of $50 per day in cash benefits,
although there is discretion in of-
fering higher benefit options. Pre-
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miums have not been determined,
although it is anticipated the pre-
miums will increase with age. This
option will not be available for
sale through insurance agents, but
instead will be available through
employer payroll deductions. As of
now, it has not been determined
how self-employed people will en-
roll, or those whose employers do
not offer the plan.

So, what is a person to do? A
person with sufficient assets may
decide to self-insure. Those with in-
sufficient assets to self-insure may
look to Medi-Cal. For those in be-
tween, some type of long-term care
insurance may be the answer. But
if a person is facing long-term care
costs in the immediate future, the
best answer might be to explore the
ability to qualify for public benefits
through California’'s Department
of Health Services Long Term Care
Program with a qualified attorney.

Medi-Cal: The Governor's pro-
posed budget contemplates large re-
ductions in home and community
based services. However, there is

no proposed reduction in Medi-Cal
benefits for skilled nursing home
services.

The eligibility requirements for
these long-term care services in-
clude the counting of resources
and income. The requirements are
based on similar eligibility rules in
the federal Supplemental Security
(SSI) program. However, Medi-Cal
rules may be less restrictive than SSI
rules; in general, this is the case as of
today in California. The regulations
promulgated by Department of
Health Services currently allow for
significant flexibility in planning to
achieve eligibility for the long-term
care program.

Moreover, for a couple fac-
ing long-term nursing home care
costs, the rules to protect a spouse
remaining at home from impov-
erishment when the “ill” spouse
requires skilled nursing, are based
on provisions in the Medicare Cata-
strophic Coverage Act of 1988. The
provisions were implemented in
California in 1990 and have had few
changes since that time.

At some point in the future, it is
anticipated that the State will adopt
the Deficit Reduction Act of 2005.
This will bring major changes to the
ability to qualify for long-term care
benefits through the DHCS Long
Term Care Program. It is expected
these new rules will only apply
prospectively with the exception
of long-term care for individuals
with substantial home equity who
became eligible due to application
filed on or after January 1, 2006.

None of us have a crystal ball that
allows us to know our future needs.
It's hard to decide whether or not to
spend $50,000 or $60,000 to protect
several hundred thousand dollars
of your hard-earned money that
could be needed to care for your
long-term care needs. Could you
invest the amount of insurance pre-
miums over thirty years and have
more funds than needed for your
care? It is worth some thoughtful
analysis. ¢

REAL ESTATE RESOLUTION EXPERTS

THE JAMS EAST BAY PANEL ALSO INCLUDES:
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Inter-Professional

Happy Hour -

June 7 | Metro, Lafayette

left to right: Linda Patten
and Audrey Gee

Beth Morris with representatives of
Johnston, Gremaux & Rossi, LLP

Roger Brothers and
left to right: Brian Shaffer, Candice Stoddard

Ella Gower and Adam Starr

left to right: Terry Richards
and Elle Gonzales

left to right: Lisa Reep,
Kathy Schofield and Elva Harding

left to right: Scott Finegold,
Elizabeth Hwang and Denae Budde

left to right: Steve Lehenbauer,
Niki Maguire and Tom Park
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Induction of the Honorable
Christopher R. Bowen

Superior Court of California | Contra Costa County | June 3, 2011

¢} o}
Presentation of the Gavel
by Kathryn Schofield,
President, Contra Costa
County Bar Association

Speaker: David E. Goldstein,
Deputy Public Defender,
Contra Costa County

o)

Closing Remarks by
the Honorable

Christopher R. Bowen
o) o)
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Meet the Honorable Christopher R. Bowen

Right to left: Judge Christopher Bowen with CCCBA Ex-Officio President Ron Mullin and
Board Secretary Jay Chafetz at Judge Bowen's Induction on June 3, 2011

by Stephen Steinberg

BACKGROUND

Judge Bowen has been part of the
East Bay community for his entire
life. He grew up in Berkeley and
attended Berkeley High School,
where he regularly appeared on
stage as a singer and actor. Among
his most memorable performances
was his portrayal of the Admiral
in H.M.S. Pinafore. His connection
to Contra Costa dates back to one
of his first jobs as a teenager, doing
yard work for a woman who lived
in Orinda.

After high school, Judge Bowen
attended Santa Clara University
where he double-majored in An-
thropology and French, in which
he is fluent. He planned to contin-
ue on to a graduate program in his-
tory or French literature and pursue
a career in teaching or academia.
But his French relatives and some

of his professors encouraged him to
become a lawyer, and he decided to
apply tolaw school. It was also dur-
ing Judge Bowen's undergraduate
years that he became interested in
public service, and he volunteered
ata homeless shelter in San José.

Judge Bowen attended law school
at the University of Virginia,
though his commitment to the Bay
Area and to public service led him to
spend the summer after his first year
working for the San Francisco City
Attorney’s office. The highlight of
his summer was drafting and win-
ning a motion for summary judg-
ment that saved the city $50,000. He
spent his second summer working
at the predecessor to Bay Area Legal
Aid in Richmond, which was the
beginning of his longtime love for
the City of Richmond. Judge Bowen
has lived in Richmond since 2001,
and served on the city’s Historic
Preservation Advisory Committee
from 2005-10.

CAREER AS A
LAWYER

After graduating from law school
in 1993, Judge Bowen returned
home to take the California bar
exam. He scored a phone interview
with David Coleman from the Con-
tra Costa Public Defender's Office,
but was told there was not enough
work to hire him. A few weeks
later, David called saying that an-
other law clerk had bailed and they
needed someone to start work the
following Monday. Judge Bowen
answered the call, and never looked
back, spending the next seventeen
years as a Contra Costa public de-
fender.

Judge Bowen's dedication to the
Public Defender's Office was evi-
dent even in his early years, when
he commuted for hours each day
from Berkeley to Martinez and
back on public transportation. After
spending a year as a law clerk and
becoming a Deputy Public Defend-
er in October 1994, he was assigned
to dependency cases for the next
two years. He then spent just seven
months handling misdemeanors
before being promoted to felonies.
He spent the next thirteen years as
a felony trial lawyer in Martinez,
Richmond, and at the Alternate De-
fender Office.

In afitting conclusion to along and
distinguished career as a public de-
fender, Judge Bowen spent his last
year representing juveniles in de-
linquency proceedings. He appreci-
ated the change of perspective, with
more focus on rehabilitation. Judge
Bowen says, “Those kids made me
laugh and smile every day, and I
always had hope that I might make
a difference in someone’s life and
help them turn things around.”
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Besides his work as a lawyer, Judge
Bowen has been an active member
of the Contra Costa County Bar As-
sociation for his entire career, and
served for two years on its board
of directors. He is also a member of
Bay Area Lawyers for Individual
Freedom, Sacramento Lawyers for
the Equality of Gays and Lesbians,
and the Robert G. McGrath Ameri-
can Inn of Court.

Judge Bowen was appointed to the
Contra Costa County Superior Court
by former Governor Arnold Schwar-
zenegger and assumed his duties on
December 6, 2010.

JUDICIAL
CAREER

Judge Bowen's chambers (Dept. 40)
are in Room 203 in the Richmond
courthouse. He primarily presides
over misdemeanor jury trials,
which start on Monday or Wednes-
day mornings at 9 a.m., and felony
preliminary hearings. He also hears
all petitions for domestic violence
restraining orders filed in the Rich-
mond courthouse on Mondays at
8:30 am. He occasionally handles
small claims trials and appeals,

DID YOU KNOW...

..that you can access
more than 40 judicial
profiles on the CCCBA
website?

Visit www.cccba.org
and click on Assistance
& Services > Judicial
Officers & Profiles to see
a list of all available
profiles.

unlawful detainers, and traffic of-
fenses.

Judge Bowen says that the transi-
tion to being a judge has not been
particularly difficult, though it does
require a different skillset. He feels
a great responsibility to “get it right,”
and to ensure that all proceedings
in his courtroom are fair and follow
the rules. For example, while he oc-
casionally asks his own questions
of witnesses in order to clarify their
testimony, he is careful not to ask a
question that might “tip the scales”
in either side’s favor. When asked
what aspects of the job he likes best,
Judge Bowen said that he enjoys
working with self-represented par-
ties and ensuring that they have
the opportunity to be heard. He also
likes the jury selection process, be-
cause he gets to talk to members of
the community and educate them
about the importance of jury ser-
vice. When asked what has most
surprised him about being a judge,
Judge Bowen said he has consis-
tently been impressed by younger
and/or new lawyers practicing in
his courtroom.

WHAT YOU NEED
TO KNOW ABOUT
PRACTICING IN
JUDGE BOWEN'S
COURTROOM

Bailiff: Willie Armstrong
Clerk: Jackie Espy
Reporter: Renée Smith

Judge Bowen greatly appreciates
preparation. For example, if you in-
tend to ask for a special jury instruc-
tion, you should draft and provide it
to the Court and the other side in ad-
vance. Second, while Judge Bowen
does not usually impose strict time
limits on a party’s case or particu-
lar elements of a trial (e.g. opening
statements or closing arguments),
he encourages all counsel to be rea-
sonable in their use of the Court’s
and the jury’s time and to avoid un-
necessary repetition. Third, Judge
Bowen insists that the parties ex-
change and show to the Court all
exhibits and demonstratives in ad-
vance, before showing anything to
thejury. ¢
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Frank R. Acuna, Tracy S. Regli, and Jacqueline J. Klein are pleased
to announce the formation of Acuna, Regli & Klein, LLP. The firm

spec
[}

ializes in:
Estate Planning
Probate & Trust Administration
Conservatorship, Special Needs Trusts, and Elder Law
Inheritance Contests
General Business, Real Estate, and Bankruptcy Law

ACUNA, REGLI & KLEIN, LLP

Attorneys at Law

1981 North Broadway, Suite 245
Walnut Creek, California 94596
Tel. (925) 906-1880
Fax (925) 937-5634
www.AcunaRegliKlein.com
CCCLawyer@AcunaRegliKlein.com

+ Depositions - Statements - Arbitrations

+ Complete Records Copying Service

¢ Complimentary ASCII, Condensed Transcript & Glossary

+ Computerized Reporting

+ Color Video Depositions

+ Daily Copy and Expedites

+ IBM Compctible Disks

+ CAT-Links

¢ Discovery ZX

+ Computer Aided Tramscription by Xscribe

¢ 9-Track Formatting

+ Keyword Indexing

¢ inVzn - works with DiscoveryZX, Amicus I,
WordPerfect, Inmagic, Summoeation, Folio Views,
Q&A, ZyIndex, DBaselV, CAT-Links and more

¢ Complimentary Deposition Suites with Free Parking

(925) 685-6222 ¢ Subpoena Preparcation and Service
fax (925) 685-3829 + On-Site Microfilming

+ Process Serving — Messenger Service
Just 1/4 mife from Buchanan Airport, near BART. JUST CALL AND WE WILL PICK YOU UP!
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Accountable Care Organizations

by Brendan Sanchez

espite the intense focus
upon the individual man-
date, perhaps the most
revolutionary aspect of
the Patient Protection and Afford-
able Care Act (“Act”) is the little-dis-
cussed establishment of Account-
able Care Organizations (“ACOs”").

Section 3022 of the Act obligates
the Department of Health & Human
Services to establish a Shared Sav-
ings Program.! Under this Program,
doctors, hospitals and other health
care providers can work together
to manage and coordinate care for
individuals enrolled in Medicare
Parts A and B (i.e. traditional fee-
for-service Medicare beneficiaries).?
ACOs that meet quality standards
established by the Centers for Medi-
care and Medicaid Services (“CMS")
and achieve a specific level of sav-
ings are eligible to receive a share of
those savings.3

The cost savings achieved by
ACOs, if any, will be the result of in-
tegrating the various components
required to care for a patient. At its
most basic, an ACO is a network of
doctors, hospitals, and other Medi-
care providers and suppliers that
agree to manage the totality of
health care needs for at least 5,000
Medicare patients. By integrating
their clinical and administrative
systems, ACOs arguably should run
more efficiently and realize certain
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Despite the intense focus upon the individual mandate,
perhaps the most revolutionary aspect of the Patient Pro-

tection and Affordable Care Act (“Act”) is the little-discussed
establishment of Accountable Care Organizations (“ACOs").

costs savings as a result of those
efficiencies. In addition, the qual-
ity standards established for ACOs,
which emphasize preventative
care and treatment for at-risk pa-
tient populations, arguably should
improve patient health, thereby re-
ducing overall expenditures.

I. REQUIREMENTS
FOR PARTICIPATION
IN SHARED SAVINGS
PROGRAM

On April 7, 2011, CMS issued a
proposed rule that would imple-
ment the Shared Savings Program.
The proposed rule defines an ACO
in terms similar to those set forth
in the Act. Specifically, an ACO is
defined as a “legal entity that is rec-
ognized and authorized under ap-
plicable State law,” comprised of an
eligible group Medicare-enrolled
providers and suppliers of services
“that work together to manage and
coordinate care” for Medicare Parts
A and B patients.4

The Medicare-enrolled providers
and suppliers eligible to form orjoin
ACOs are identified in the Act and
include:

(i) ACO professionals in group
practice arrangements (ACO pro-
fessionals include physicians,
practitioners and hospitals, as de-

fined by sections 1861(r)(1), 1842(b)
(18)(C)(i) and 1866(d)(1)(B) of the
Social Security Act respectively);

(ii) Networks of individual prac-
tices of ACO professionals;

(iii) Partnerships or joint venture
arrangements between hospitals
and ACO professionals;

(iv) Hospitals employing ACO
professionals; and

(v) Other providers and suppliers,
as determined by the Secretary
of the Department of Health and
Human Services. >

Eligible providers and suppliers
must submit an application to CMS
requesting designation as an ACO®
As part of the application process,
ACOs must enter into an agreement
to participate in the Shared Savings
Program for at least three years and
demonstrate their ability to serve
at least 5,000 Medicare patients.” In
addition, ACOs must establish “a
leadership and management struc-
ture” that encompasses clinical and
administrative systems.?

II. QUALITY
PERFORMANCE
STANDARDS AND
REPORTING

ACOs will be held accountable
by the Medicare program for the

4
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The average survival rate is eight years after
being diagnosed with Alzheimers — some live as
few as three years after diagnosis, while others
live as long as 20. Most people with Alzheimer’
don' die from the disease itself, but from
pheumonia, a urinary tract infection or
complications from a fall.

Elder Law is

Until there$ a cure, people with the disease will
need caregiving and legal advice. According to
the Alzheimer$ Association, approximately one
in ten families has a relative with this disease.
Of the four million people living in the U.S.
with Alzheimer$ disease, the majority live at
home — often receiving care from family
members.

If the diagnosis is Alzheimer’s,

call elder law attorney
Michael ]. Young
Estate Planning, Disability, Medi-Cal,
Long-term Care & VA Planning

Protect your loved ones, home and independence.

a8
925.256.0298

www.YoungElderLaw.com

1931 San Miguel Drive, Suite 220
Walnut Creek, California 94596

Alzheimer’s
Planning

ACCOUNTABLE HEALTHCARE
ORGANIZATIONS,
cont. from page 23

quality of care provided to their
Medicare patients.? Under the Act,
CMSistasked with establishing qual-
ity performance standards designed
to assess the quality of care furnished
by ACOs.”* CMS's proposed rule iden-
tifies 65 measures developed to pro-
mote better care for individuals and
better health for populations.’* These
measures are categorized within five
“quality domains,” which include
the patient/caregiver experience,
care coordination, patient safety, pre-
ventative health, and at-risk popula-
tion health. 2 (The at-risk population
health quality domain focuses upon
six categories of at-risk patients: pa-
tients suffering from diabetes, heart
failure, coronary artery disease, hy-
pertension and chronic obstructive
pulmonary disease, and the frail el-
derly). '3

To determine whether an ACO
complies with the various quality
measures, CMS must review relevant
data gathered by ACOs. Consequent-
ly, the Act obligates ACOs to “submit
data in a form and manner specified
by the Secretary [of the Department
of Health and Human Services]”
regarding those measures deemed
necessary to evaluate the quality of
care furnished by the ACO.4 Accord-
ing to CMS, much of data required to
assess compliance with these quality
measures is already gathered under
the claims-based reporting systems
already in place.’s However, ACOs
will be obligated to collect addi-
tional data (and perform surveys to
collect such data) for certain quality
measures.

CMS will assign a score rating to
an ACO’s compliance with each in-
dividual quality measure and tally
these scores based upon quality do-
main.’®* The resulting five quality do-
main scores will be combined (using
a weighted formula determined by
CMS) to arrive at a total performance
score.”’” This score will determine
whether an ACO is eligible to share
in any savings.® For the first year of
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the Program, ACOs will be consid-
ered to have met all individual qual-
ity measures if they have satisfied
their reporting requirement. *

III.SHARED
SAVINGS AND
LOSSES

Under the Shared Savings Pro-
gram, providers and suppliers who
have joined an ACO will continue
to receive fees for services and items
as contemplated by the current
Medicare payment system.* But to
share in any savings realized by the
Medicare program, the ACO must, on
a yearly basis, (1) meet the quality
standards established by CMS and
(2) achieve total per capita costs for
Medicare patients participating in
the ACO that are a certain percentage
less than a benchmark established
by CMS.** (This certain percentage of
savings has been termed the “mini-
mum savings rate” by CMS and will
be adjusted for variations in health
care spending. *?)

CMS has proposed two “risk” mod-
els for participation in the Shared
Savings Program that would impact
the total percentage of savings that
could be achieved by an ACO. The
one-sided risk model allows an ACO
to share in savings for the first two
years of program participation and
share in savings and losses in the
third year; ACOs participating in the
one-sided model can share up to 50
percent of any savings realized.»The
two-sided risk model allows an ACO
to share in savings and losses for all
three years of Program participa-
tion; ACOs who adopt this model can
share up to 60 percent of savings.*
According to CMS, ACOs may choose
which risk model to follow.2s

As the risk models suggest, ACOs
not only share in savings but losses
too. Where the per capita cost per
Medicare patient is more than two
percent higher than the benchmark
set by CMS, ACOs will be liable for a
share of the losses.® Under the pro-
posed rule, the amount of losses to
be shared per year would be capi-
tated (although variable based upon

CoNTRA CosTA LAWYER

the whether the loss occurs in the
first, second or third year of Program
participation) and depend, in part,
upon the ACO’s overall performance
score.””

To proponents of the Shared Sav-
ings Program, ACOs represent a rare
opportunity to improve patient care
while lowering costs. Although
shared savings incentivize ACOs to
cut costs, quality performance met-
rics and other requirements placed
upon ACOs—including obligations
to promote evidence-based medicine
and patient engagement—arguably
prevent saving from being achieved
by limiting access to care.®

It is not, however, altogether
clear whether ACOs will be able to
achieve demonstrable savings while
meeting the benchmarks for quality
established by CMS. Given that the
quality benchmarks limit the op-
portunities for ACOs to cut costs, sav-
ings will have to be achieved, in the
main, through efficiencies gained
via integration and preventative
medicine.

In addition, the prospect of sub-
stantial integration resulting from
ACO formation has the perverse po-
tential to undercut savings. By ac-
celerating hospital mergers and pro-
vider consolidation, many critics of
ACOs argue that ACOs could reduce
competition and drive up health
costs.?® Indeed, significant concerns
have been raised as to whether ACOs
might violate antitrust law.*

It thus remains to be seen whether
ACOs permanently alter the health
care delivery model or are simply
remembered as yet another failed
experiment. ¢

- Brendan Sanchez is an associate attor-
ney at the Ware Law Group. Brendan
represents hospital medical staffs in a
broad array of health law issues includ-
ing credentialing and peer review, by-
laws matters, medical staff policies and
procedures, physician hearings and
appeals, mandated reporting, disabled
and impaired physicians, and patient
care issues.
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Is There a Future for
Nationwide Tort Reform?

clear victory for trial law-
yers, tort reform never
saw its way into the Pa-
tient Protection and Af-
fordability Plan (PPACA) signed
into law last year. Proponents of tort
reform wanted to see the usual talk-
ing points appear in the bill: caps
on the amount of money ju-
ries can award a patient,
letting jurors

consid-

er a patient’s

other sources of

income when mak-

ing an award and assigning
damages based on how much a
physician and/or hospital contrib-
uted to an injury. These principles
of traditional tort reform did not
make it into the law.

Instead, PPACA includes two
small provisions related to tort re-
form. The “Sense of Senate” in Sec-
tion 6801 sets forth the hope that
health care reform can usher in tort
reform by stating that “health care
reform presents an opportunity to
address issues related to medical
malpractice and medical liability
insurance.” The health care act en-
courages states “to develop and test
alternatives to the civil litigation
system as a way of improving pa-
tient safety, reducing medical errors,
encouraging the efficient resolution
of disputes, increasing the availabil-
ity of prompt and fair resolution of
disputes, and improving access to li-

by Rashmi Nijagal

ability insurance, while preserving
an individual’s right to seek redress
in court.”

The second, and more substantive,
provision of the law is Section 10607
which authorizes $50 million over a
five-year period for demonstration

grants, or pilot projects, to states
for the “development, im-
plementation and

evaluation of

alter-

natives to

current tort liti-

gation for resolving

disputes over injuries al-

legedly caused by health care

providers or health care organiza-

tions.” To qualify for the grants, a

state must demonstrate that its pilot
project:

+ Makes the medical liability sys-
tem more reliable and efficient;

+ Encourages the disclosure of
health care errors and enhances
patient safety;

+ Improves access to liability insur-
ance;

+ Fully informs patients about the
differences in the alternative and
current tort litigation;

+ Provides patients the ability to
opt out of or voluntarily with-
draw from participating in the al-
ternative at any time;

+ Does not conflict with state law
and will not limit or curtail a pa-
tient’s existing legal rights.!

These pilot projects will not be
funded until October 2011.> How-
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ever, there are a significant number
of states that have already imple-
mented, or have tried to implement,
some form of tort reform. Since 1975,
about 30 states have adopted caps
on noneconomic or total damages
in medical malpractice cases.? Cali-
fornia’s cap of $250,000 on noneco-
nomic damages (not adjusted for
inflation) is, for many tort reform
advocates, the gold standard. For-
mer President George W. Bush pro-
posed capping plaintiffs’ damages
in medical malpractice cases along
the lines of California’s cap but was
obviously unable to succeed in
those efforts. Other states, like Illi-
nois and Wisconsin, have attempt-
ed to implement caps on damages
in medical malpractice cases as well
but their courts overturned the tort
reform laws they passed.

For reasons that are evident and
understandable, physicians have
aggressively pushed for tort re-
form as their medical malpractice
insurance premiums have risen
astronomically over the years. Yet
the American Medical Association
(AMA) backed President Obama's
health carelaw last year, despite the
act’s lack of meaningful tort reform.
Although certainly the AMA has
not given up on tort reform as a top
priority, a recent article in The New
York Times offers insight on a trend
that has been growing over the
years. More physicians have been
giving up their traditional private
practices for employed, salaried po-
sitions with hospitals, particularly

— WANTED —
Conservatorships

think
Matt Toth
as in
Pedder, Hesseltine,
Walker & Toth, LLP

oldest partnership in Contra Costa County

(since 1955)

p 925.283-6816 * £925.283-3683
3445 Golden Gate Way, PO. Box 479

in the North and increasingly in the
South.

This trend is not visible in Califor-
nia where, with few exceptions, it is
against the law for hospitals to em-
ploy physicians. However, in states
where hospitals can employ physi-
cians (which are most of the states
in this country), salaried positions
often come with medical malprac-
tice coverage, removing concerns
amongst these salaried physicians
about the cost of their medical mal-
practice premiums. “That change,”
the article states, “could have a pro-
found effect on the nation’s health
care debate.”

The Times article points to the
situation in Maine as a case study
where “doctors have abandoned
the ownership of practices en
masse, and their politics and points
of view have shifted dramatically.”
The change in doctors’ attitudes in
Maine was apparent in February
this year when Republican State
Senator Lois A. Snowe-Mello intro-
duced a bill in the Republican-con-
trolled state legislature to limit doc-
tors’ liability. To Ms. Snowe-Mello's
surprise, the doctors’ lobby asked
her to shelve the bill. The article ob-
serves that as the doctors in Maine
abandon their private practices for
salaried positions, the policies that
they have supported are now less
focused on tort reform to and more
on public health and safety con-
cerns.

Although the AMA’s apparent re-

treat from insisting on tort reform
in PPACA cannot be completely ex-
plained by the trend seen in Maine,
as more doctors abandon private
practice for salaried position, the
age-old fight between doctors and
lawyers may continue to wane.
However, it remains to be seen
what role, if any, PPACA’s Section
10607 pilot programs will have on
reigniting the push for nationwide
tort reforms in the health care arena.
These recent developments make
one thing clear: PPACA’s distilled
efforts at addressing tort reform,
coupled with a gradual, but per-
ceptible, shift in direction for many
physicians’ lobbying groups, means
that tort reform on the federal level
faces an uphill battle. ¢

- Rashmi Nijagal is an attorney with
the Ware Law Group, focusing pri-
marily on healthcare law. A former
medical malpractice litigator, she now
practices regulatory and administra-
tive law representing medical staffs at
hospitals.

*David A. Hyman and William M. Sage, “Do
Health Reform and Malpractice Reform Fit
Together?” The American Enterprise Insti-
tute, April 1, 2011.

2 Andrew Cohen, “Funding Opportunities in
the Affordable Care Act” Center for Health
Law and Economics, University of Massa-
chusetts Medical School, October 2010.

3 David Hyman et al, “Estimating the Ef-
fect of Damage Caps in Medical Malpractice
Cases: Evidence from Texas,” Journal of Legal
Analysis 1, no. 1 (2009): 355.

4 “As Physicians’ Jobs Change, So Do Their
Politics” The New York Times, May 30, 2011.
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ethics corner

by Carol Langford

tephen McCrohan, a public

defender in Colorado, recent-

ly filed a motion claiming

that the District Attorney’s
Office policy of paying bonuses for
convictions gave the prosecutor
in his case an improper financial
interest in the outcome of the mat-
ter. District Attorney Carol Cham-
bers had paid bonuses to her felony
prosecutors who won convictions
in at least 70 percent of their cases.
In order to get the average $1,100
award, they had to try at least five
cases - plea bargains and mistrials
don’t count. Judge Carlos Samour
Jr. allowed McCrohan to subpoena
documents about the bonuses and
at the time of submitting this arti-
cle all the documents have not yet
been turned over.

Chambers is now backpedaling,
saying that she will not offer bo-
nuses in 2011 because of budgetary
concerns. But the questions remain
- does a bonus amount to an unlaw-
ful contingency fee in a criminal
matter? Should the court force the
District Attorney’s Office to abandon
the cash for convictions policy?

The job of prosecutors comes with
special responsibilities. Prosecutors
have what many consider a quasi-
judicial function, in that they are
the ones who decide what to inves-
tigate, whom to charge and what
to charge. They must balance their
advocacy with their other role - “to

CASH FOR CONVICTIONS:

A reward for a job well done

or an unlawful stake in the outcome of the case?”

seek justice, not merely to convict,”
according to the ABA Standards
Relating to the Administration of
Criminal Justice, 3-1.2 (¢). With this
dual role come some special respon-
sibilities, both of constitutional and
ethical dimensions, such as ABA
Model Rule 3.8, which enumerates
a series of special requirements for
prosecutors. But as any prosecutor
will tell you, the criminal justice
system often relies on the personal
integrity of the district attorney.
This is most irrevocably true in
death penalty cases.

Other Colorado District Attor-
ney’s offices say they don't typically
award bonuses or tie performance
evaluations to convictions. That
sounds disingenuous; of course an
attorney’s conviction rate would
be important to their progression in
a District Attorney’s Office. Public
defenders say that they worry that
a prosecutor just shy of making her
five convictions might be tempted
to drive a harder plea bargain to
force a case to trial rather then con-
sider whether a trial is in the inter-
ests of justice.

In my view, prosecutors are no
different than attorneys in private
practice, atleast as far as their incen-
tive to grab a financial brass ring are
concerned. Have you ever noticed
how associate hours in a private
firm seem to go up - sometimes way
up -right before the year ends? Who

knows how many of their hours are
exaggerated to fall within bonus
guidelines, because no one is go-
ing to talk about it. Prosecutors un-
derstand this incentive, and have
expressed unease over the bonus.
“Ourjobis not to directly tie the con-
viction rate, trials or plea bargains
to a monetary figure. That would
be like working on a commission or
something, and that is not what we
do” said Colorado District Attorney
Scott Storey. It also may not reward
the right people; the toughest cases
- the ones most likely to result in an
acquittal or mistrial - are given to
the best people in the office. There-
fore the bonus may end up reward-
ing the people with less talent and
ability.

Word on the street is that this is
not the first time Ms. Chambers has
been the subject of ethics allega-
tions and controversy. She was said
to have put judges on a stopwatch
to see who was swifter in managing
their case load.

Hopefully her bonus system will
not be picked up by other states as
an idea whose time has come. ¢

-Carol M. Langford (clangford.com) is

an attorney in Walnut Creek special-
izing in ethics matters and attorney
conduct matters. She is also a lecturer
in professional responsibility at U.C.
Berkeley this semester.
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THE SIDE BAR

THE SIDE BAR

by Dana Santos

The side bar is our new monthly
column on happy hour opportuni-
ties in the East Bay.

VENUE: Wine Thieves
LOCATIONS: See below
HOTURS: Fridays, 5:30pm - 7pm

Venture into Lafayette and you
will find a gem of a wine and
cheese shop. Full disclosure, my
brother Rod Santos is a partner in
Wine Thieves (you won't get a dis-
count by mentioning my name,
sorry, but the prices are so good
you won't need a discount.)

On Friday nights, Wine Thieves of-
fers wine tasting for $5 per person.
This is the deal of the century, or
darn close. You will get to taste at
least 5 wines and 3 artisanal chees-
es while browsing the store. Staff
is friendly and welcoming, and
no one will shame you on your
wine education, or lack thereof!
Wine Thieves carries an inventory
that is roughly 80% below $20 per
bottle, so if you enjoy good wine
that won't break your budget, you
need to check them out.

www.winethieves.com

3401 Mt Diablo Blvd
Lafayette, CA 94549

925-299-9070

2926 Domingo Ave
Berkeley, CA 94705
510-666-0565

5443 Clayton Road
Clayton, CA 94517
925-672-4003

Have a fun and safe
Happy Hour!

(Send your ideas for Happy
Hour to Dana Santos at
danasantos@comcast.net)

Financial Planning | Trust and Estate Services | Private Banking | Investment Management

It’s more than a matter of trust. It's a matter of getting the job done when
your client needs trust and investment management services. Our team has
the experience, expertise, and depth to handle the most complex situations.
Or the simplest.

¢ Qualified Domestic Trusts

e Charitable Remainder Trusts

¢ Business Ownership Interests
As a Corporate Trustee, Co-Trustee, or in any number of other roles, we provide
unique custom solutions rather than pre-packaged products. We're also independent
and locally owned. So while the big banks are focused on their balance sheets, we're
focused on serving you and your clients. And after more than 100 years, people trust
us for who we are. And for what we do.

¢ Business Succession Planning
e Commercial and Residential Real Estate

800.781.3441
www.mechanicsbank.com

Some Wealth Management products
may not be FDIC insured, may lose value
and may not be bank guaranteed.

& Mechanics Bank'

WEALTH MANAGEMENT

Northern California
Mediator / Arbitrator

16 years as Mediator
25 years as Arbitrator
33 years in Civil Practice

Roger F. Allen
510.832-7770

¢ Training includes Mediation Course at
Pepperdine University 1995

e Serving on Kaiser Medical Malpractice

Ericksen, Arbuthnot
Neutral Arbitrators Panel

155 Grand Avenue, Suite 1050
QOakland, CA 94612

rallen@ericksenarbuthnot.com

e Settlement Commissioner, Alameda and
Contra Costa Counties

e Experienced in all areas of Tort Litigation,
including injury, property damage, fire loss,
malpractice, construction defect
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“ObamacCare.” Discuss.

Health care is too

important and

too complicated

for “democratic”

decision. Few of

us understand

much about it. That

is why we are a
republic. Our elected representa-
tives need to work it out. I don't like
hostile attacks on Congress for this
reason.

Thomas W. Cain
Law Office of Thomas W. Cain

Sometimes some-
thing that is done
quickly but not
perfectly is better
than nothing at
all. I wasaround
for the Hillary
Clinton Healthcare
initiative, for the Bush Healthcare
initiative, and now we have this. As
Churchill said, “the Americans will
try everything until they figure it
out.”

James R. Arnold
The Arnold Law Practice

CoNTRA CosTA LAWYER

Anything that in-
creases health cover-
age available to
Americans is better
than what we have,
but the only really
just system is single-
payer, universal care
that does not tie health coverage to
employment (unemployed people
get sick, too). Requiring people to
buy insurance is the opposite direc-
tion of where we should be going;
that just helps the insurance com-
panies and burdens the people even
more. I am ashamed that the U.S.is
so stingy about taking care of its own
people (leaving out the question of
caring for OTHERS).

Paula Aiello
Law Office of Paula Aiello

“Death Panels.” “So-
cialized Medicine.”
“Medicare Vouch-
ers.” Do they really
think we are that
stupid?

Dana L. Santos
Certified Family Law Specialist

I IVI1d34400

The Obama health

care plan is Obama'’s

in name alone. The

plan was written

by the health care

industry and its

lobbyists to serve

its financial goals,
not patients or providers. It provides
a trillion dollar gift to that industry
over the next decade, on a level with
the Obama bailout of the banks and
insurance companies. In light of this
grotesque travesty, it is up to us, in-
dividually, to bring enough pressure
from the bottom up to force our po-
litical institutions to do the decent
thing for all Americans and imple-
ment a true single payer health care
plan. Please support SB 810 which
has just passed the California Sen-
ate and is on its way to Governor
Brown’s desk for signature.

David Baker

It's difficult to comment on a piece
of legislation that is over 2000 pages
long and which no one - not even
the lawmakers urging its passage
and that it not to be tampered with
-hasread.

Brian M. Sanders, Esq.
Ericksen Arbuthnot
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HEALTH QUIZ...

Do you get at least 30 minutes of
moderate exercise every day?*
If yes, give yourself 1 point.

Is your total cholesterol level
less than 200mg/d1?¢
If yes, give yourself 1 point.

Do you smoke or ingest
other forms of tobacco? 2
If not, give yourself 1 point.

Do you get 2-3 cups of fruit and
2-3 cups of vegetables everyday?’
If yes, give yourself 1 point.

Are you a “low risk” drinker: If you
are a woman, do you limit your daily
alcohol consumption to 3 beverages,
and your weekly limit to 7 bever-
ages? If you are a man, do you limit
your daily alcohol consumption to 4
beverages, and your weekly limit to
14 beverages? 3

If so, give yourself 1 point.

Do you have sex at least
once per week? 8
If yes, give yourself 1 point.

Do you have a pet??
If yes, give yourself 1 point.

Do you take vacations
atleast twice per year? *°
If yes, give yourself 1 point.

Do you wear UVA/UVB sunscreen,
skin-covering clothing, a hatand
sunglasses when you are out in the
sun?+

If so, give yourself 1 point.

Do you get 6 to 8 hours
of sleep each night? **
If yes, give yourself 1 point.

Do you maintain a healthy
body weight?s
If yes, give yourself 1 point.

&
\J
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FIND YOUR SCORE ON PAGE 33

1 Surgeon General’s Report on
Physical Activity and Health
recommends that all adults
should accumulate 30 minutes
of moderate-intensity activity on
most, if not all days of the week.

2 CDC reports smoking causes
coronary heart disease, the lead-
ing cause of death in the United
States. Cigarette smokers are 2—-4
times more likely to develop
coronary heart disease than non-
smokers. Additionally, smoking
approximately doubles a person’s
risk for stroke.

3 “Low risk” is not “no risk.” Even
within these limits, drinkers can
have problems if they drink too
quickly, have health problems, or
are older (both men and women
over 65 are generally advised to
have no more than 3 drinks on
any day and 7 per week). Based
on your health and how alcohol

affects you, you may need to
drink less or not at all. National
Institutes of Health.

4 Skin cancer is the most com-
mon form of cancer in the United
States. CDC.

5 Research has shown that being
overweight or obese substantial-
ly raises a person’s risk of getting
endometrial (uterine), breast,
prostate, and colorectal cancers.
Overweight is defined as a body
mass index (BMI) of 25 to 29, and
obesity is defined as a BMI of 30
or higher. CDC.

6 Per the Mayo Clinic, it is desir-
able to maintain a total choles-
terol level of 200mg/dl or less,
and to pay particular attention
to the specific types of cholesterol
and their respective levels in
your bloodstream.

7 Check out the fruit and vegeta-

ble calculator at the CDC website
for your personalized calcula-
tion for daily fruit and vegetable
consumption.

8 Researchers at Wilkes Univer-
sity in Pennsylvania have found
that having sexual intercourse
once or twice a week raises the
body’s level of the immune-
boosting antibody immunoglo-
bin A by a third, which in turn
lowers your risk of getting colds
and the flu.

9 Writing in the British Journal
of Health Psychology, Dr Debo-
rah Wells said pet owners tended
in general to be healthier than
the average person.

10 Information harvested from
the 20-year Framingham Heart
Study shows that women who
take at least two annual vaca-
tions are eight times less likely
to develop heart disease or have

a heart attack than those who
vacation once every six years or
less.

11 Everyone’s individual sleep
needs vary. In general, most
healthy adults are built for 16
hours of wakefulness and need
an average of eight hours of
sleep a night. However, some
individuals are able to function
without sleepiness or drowsiness
after as little as six hours of sleep.
Others can't perform at their peak
unless they've slept ten hours.
Sleep is essential for a person'’s
health and wellbeing, according
to the National Sleep Founda-
tion (NSE). In addition, more
than 40 percent of adults experi-
ence daytime sleepiness severe
enough to interfere with their
daily activities at least a few days
each month - with 20 percent
reporting problem sleepiness a
few days a week or more.
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HEALTH QUIZ - Scores

10 - 11 points: You are a wellness
guru, why not just retire and go live
on an island and meditate?

9 points: You are hot, you must be in
high demand, you will live forever.

8 points: Not bad, you can afford to
sit on your laurels.

7 points: Probably should hit the
gym alittle more, eat a little less meat.

6 points: Hmm, getting slightly con-

IMMIGRATION LAWYER

Permanent Residence
Nonimmigrant Visas
Immigrant Visas

Citizenship & Naturalization

Deportations

cerned you will die earlier than is ab-
solutely necessary.

* Bilingual: English and Spanish

5 points: Can you say intervention? ERIKA PORTILLO

4 points: Really?

3 points: Maybe modeling your life-
style choices after John Belushi is not
such a good idea.

2 points: Throw in the towel, what's
the point?
1 - zero points: Do you have a pulse?

WWW.GTPLAWYERS.COM

1800 Sutter Street, Suite 730 ¢ Concord, CA 94520
PronE: 925.459.8440 e Fax: 925.459.8445 ¢ Ewmai: eportillo@gtplawyers.com

~

_
CASPER, MEADOWS,SCHWARTZ & COOK

We represent plaintiffs in serious injury and death cases
due to vehicular accidents, product failures, medical mal-
practice, and other forms of negligence and misconduct.

For over 30 years, we have been committed to serving
our clients’ unique needs.

All four partners have been named Northern California
Super Lawyers, and the firm has maintained Martindale-
Hubbell’s superior AV rating for 20 years. Both Casper and
Schwartz are certified civil trial specialists with the Nation-
al Board of Trial Advocacy, and Casper and Cook are past

presidents of the Contra Costa County Bar Association.
Standing: Larry E. Cook, Michael D. Meadows, Thomas Seaton, Andrew C. Schwartz;
Seated: Nick Casper, Stan Casper

It’s easy to see why the bulk of our cases come from

other attorneys’ referrals.

WE VALUE OUR PROFESSIONAL REFERRAL SOURCES

2121 N. California Blvd., Suite 1020 | Walnut Creek, CA 94596

L Phone: (925) 947-1147 | Fax: (925) 947-1131 | www.cmslaw.com
J
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WALNUTCREEK LAW OFFICES . .
AT LOCUST/BONANZA advertisers’ index

Large window office $1,195; small furn.
office $595; Conf. rooms, kitchen, more.
Call Randall at (925) 935-5566

Acunfa, Regli & Klein, LLP.......... 22
WALNUTCREEK RogerE. Allen ...................... 30
1 office in 2 office suite (with conference el B AR B om0 nsaro -

room), top floor with balcony access, Mt.
Diablo view, Class A building, next to Casper, Meadows, Schwartz & Cook. . .33
BART, receptionist, copier/fax, phone,

DSL, and parking available. Diablo Valley Reporting Services . 36

CLASSIFIEDS

$1900/month. Call (925) 937-4224. David Dowling, Wells Fargo Private
Mortgage Banking................. 35
PROBATE PARALEGALTO Margaret M. Hand................. 12
ATTORNEYS
JAMS .o 17
Joanne C. McCarthy. )
PEDDER LAW FIRM, 2204 Concord Blvd. Concord, CA 94520. Kosich & Callahan Insurance
SEIVICES. . .eviiieineiaeneennns
LAFAYETTE. OFFICESPACE  C211(925)6899244. CIVICes 14
AVAILABLE. Lenczowski Law Offices ........... 27
Brand new/ updated creekside office CONFERENCE ROOMS Littler Mendelson, P.C. ............. 11
space for rent. Includes large window FOR RENT Mechanics Bank.................... 30
view, library, free parking, reception, re-
ferrals, etc. Conference rooms for rent at the Contra Mullin Law Firm .................. 16

Costa County Bar Association:

Please call Janelle at (925) 283-6816 for Craig S.Nevin .......ccvvvviiiennnnnnn. 7
more details or to view. + Standard Conference Room, with
small adjacent waiting area and exit, — A NoYak, .
LAFAYETTE PRIVATE OFFICE seats 10-12: $150/ full day, $75/ half day UBS Financial Services, Inc............. 2
SU ITE AVAI LABLE! « Full Mobile Room seats 20-30: $200/ David B.Pastor.........cccvveeeeennnnn. 24
Creekside setting. Located in large law full day, 5100/ half day Pedder, Hesseltine, Walker
office complex. Suite is 2 1arge offices, stor- + Subdivided Mobile Room seats 10: $75/ &Toth, LLP.......c.ovvvneennenn. 14, 27
age room, separate full bath (jogging trail full day, 340/ half day Erika Portillo .............coovenn.n 33
close by) and separate kitchen. Package . package Deal - Both Rooms: $250/ full Scott Valley Bank ot
is S'z,f)oo per montiOR cgr} sp}1t rlergc W}\th day, $150/ half day 3 BB, 06 0 0000000000000
existing attorney. Amenities include: Ac- Candice Stoddard..................
cess to conference room, library, and free ~ * Hourly Rate 520 34
parking, etc. For more information, call Theresa Hur- Verizon/ NPP..............ooeien, 4
Located at 3445 Golden Gate Way. Please  1€Y at (925) 370.2548 L 3
call Janelle at (925) 283-6816 for more MichaelJ.Young.................. 24
details or to view.
Youngman & Ericsson, LLP........ 16
Zandonella Reporting Service .... 22

Candice E. Stoddard

Personal Injury
Real Estate Litigation
Trust and Estate Disputes

Mediation
s
Law Offices of
Candice E. Stoddard 025.942.5100 e fax 025.933.3801
1350 Treat Blvd., Suite 420 cstoddard@stoddardlaw.com

Walnut Creek, CA 94597

Practicing law in the East Bay for over 25 years
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PRIVATE MORTGAGE BANKING

New 2011 CCCBA Member Benefit

@ Information is accurate as of date of printing and is subject to change without notice. Wells Fargo Home Mortgage is a division of

QUAL HOUSING

Products and Pricing
Not Available through Retail

Specializing in financing for
self-employed borrowers and
those with unigue income
situations

Single Point of Contact

Access to a Wells Fargo

decision maker empowered to
underwrite your loan & manage
the loan transaction from
application through closing

David Dowling
Private Mortgage Banker
Wells Fargo Private Bank
1990 N California Blvd Suite 200
Walnut Creek, CA 94596

Office 925.945.2019

Cell 925.202.9812

david.dowling@wellsfargo.com

LENDER  Wells Fargo Bank, N.A. ©2010 Wells Fargo Bank, N.A. All rights reserved.
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DIABLO
VALLEY
REPORTING
SERVICES

Certified Shorthand Reporters

Serving the entire Bay Area

* Deposition Reporting

* Experienced Professional Reporters
* Computerized Transcription

* Deposition Suites Available

* Expeditious Delivery

o BART Accessible 2121 N. California Blvd.
Suite 210
Walnut Creek, CA 94596

925.930.7388
fax 925935 6957

dvrs2121@yahoo.com
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