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There is no doubt about it: these are challenging eco-
nomic times. This is especially true with respect to 
real estate. last summer, from within the eye of the 
storm, Craig and his partner, alan Ramos, facilitated 

a presentation to the Real estate and litigation sections 
titled, “What Really Happened in the Real Estate Mortgage 
Industry: How did we get here and where are we going?” 
By the end of the presentation, all in attendance recognized 
two things.  first, the residential real estate adjustment 
probably wasn’t close to being over. second, challenges 
were already facing the commercial real estate (CRe) sector. 

The causes of the residential real estate adjustment in-
cluded questionable (defenders would say “novel”) lending 
innovations, namely the advent of “mortgage Backed secu-
rities”. These transactions caused a break-down of the tra-
ditional lending model: Risk was no longer tied to reward 
in the same way because lenders had securitized the loans. 
While there is no end in sight for the residential real estate 
melt-down, it may seem overly pessimistic to also look at 
the challenges facing CRe.  On the other hand, what good 
ever comes from not discussing something? maybe (much 
like “y2K”) the recession’s effect on the CRe sector will be a 
non-event. But on the other hand, maybe not.  

as many readers may already know, the same “innova-
tion” was used in commercial real estate lending where 
these derivative products are referred to as Commercial 
mortgage Backed securities (CmBs’s). The effects of CmBs’s 
have already been seen in CRe transactions, bankruptcies 
and litigation. many continue to predict the likelihood of 
an even larger problem hitting the commercial real estate 
sector, and point to statistics like the following:

“issuance of commercial mortgage-backed securi-
ties, or CmBs, peaked in 2007 at $230 billion, hav-
ing more than doubled from a total of less than 
$100 billion in 2004.”  

statement of sandra Thompson, director, division of super-
vision and Consumer protection, fdiC,  before the Congres-
sional Oversight panel, Washington, dC, february 4, 2011, 
at http://www.fdic.gov/news/news/speeches/chairman/
spfeb0411.html

as the recession continues, additional businesses may 
close resulting in increases in commercial vacancy rates.  

Craig Nevin            gil Berkeley

Of course, higher vacancy rates will drive down CRe rental 
rates further.  This will not only impair the owner’s ability 
to make payments to the lender, but it may also make it 
impossible to refinance the properties when loans become 
due.

“Over the next five years, about $1.4 trillion in com-
mercial real estate loans will reach the end of their 
terms and require new financing. Nearly half are 
‘underwater,’ meaning the borrower owes more 
than the property is worth. Commercial property 
values have fallen more than 40 percent national-
ly since their 2007 peak. Vacancy rates are up and 
rents are down, further driving down the value of 
these properties.”  

Nasiripour, s. (2011, february 11). Elizabeth Warren Warns 
About Commercial Real Estate Crisis, ‘Downward Spiral’ 
For Small Businesses, Local Banks. The Huffington Post.

some predict that widespread foreclosures of commercial 
property will occur. in a recent speech, dennis lockhart, 
president of the federal Reserve Bank of atlanta pointed 
to the, “…potential of a self-reinforcing negative feed-
back loop…” which will affect commercial lending, small 
business employment, and commercial real estate values.  
some analysts state that CRe values have already declined 
42% from their peak in early 2007 to their lowest point in 
early 2010.  (sources: Real Capital analytics; moody’s/Real 
Cppi National aggregate index.) many predict that local 
and community banks will be the hardest hit. unfortu-
nately, loans from local and community banks are often 
more closely associated with the creation of new jobs.  as a 
result, some predict that we are likely to see an even greater 
impact on the overall economy caused by an adjustment 
in the CRe sector than from the residential market adjust-
ment.

however, there are some who disagree.  To be sure, there 
are signs that with respect to CRe perhaps the worst may 
be behind us. deals of all types are getting done and some 
studies give a picture of CRe prices on the upswing.  some 
point to factors that may buffer a CRe downward spiral 
and some point to activity in the CRe market and upcom-
ing events (such as preparations for the america’s Cup) that 
could result in a rapid CRe recovery.  

One buffer is the liquidity that exists in the national eq-
uity market.  There are trillions of dollars which will be 
invested in CRE in 2011. Unfortunately, the specific figure 
is a fraction of the trillions of equity dollars which were 
invested in CRe in previous years. additionally, there are 
signs that lenders may approach defaulting CRe loans in 
a different way than how lenders approached defaults on 
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residential property. Residential loan modifications that 
reduce the principal balance, though often talked about, 
occur very rarely.  On the other hand, CRe lenders may be 
more likely to see a rationale for this type of loan modifi-
cation. This may occur so that a lender can comply with 
banking regulations. This may also occur because the com-
mercial lender recognizes that cash flow will be maximized 
by allowing the current owner to continue operating the 
commercial property--especially when compared to incur-
ring the costs and delay in payments during a foreclosure 
and/or a bankruptcy. Regardless of why loan modifica-
tions could be more palatable to lenders in the CRe sector, 
it may be one of the factors that slows a downward spiral.  
The hopeful say that we have already seen the bottoming 
out of values and that there is sufficient equity in the CRE 
investment pool to stop values from declining any further. 

in order to deal with these and other issues, we bring you 
this year’s Real estate issue, “The Real estate Crises: Chal-
lenges and Opportunities”.  In our first article, Tom Nagle at-
tempts to predict how the recession may affect California’s 
Redevelopment agencies.  jerry hunt and Chris hunter 
discuss the potential role of a Receiver, appointed by the 
Court, to assist working through the many issues that arise 
when a project has only been partially completed. scott 
haislet’s article delves into tax implications, and strate-
gies, for moving through this down-market, while michael 
durkee and Thomas Tunny’s article addresses the need for 
land use due diligence when buying real estate in a vola-
tile market.  lastly, perhaps the nature of these times is best 

exemplified by our final article by Amanda Bevins which 
discusses what happens before and during the foreclosure 
auctions held on the steps of the courthouse.

There is no doubt that these are challenging times.  it is 
our hope that this issue will assist you in navigating some 
of the challenges and pointing to some opportunities.  We 
look forward to seeing you--after the storm has passed. s

(parts of the above were originally published in the spring 
2011 NRs law eNews electronic Newsletter.)

 - Craig Nevin is a partner at Nevin, Ramos & Steele. He has 
provided litigation and transactional counsel to property 
owners and developers, financial institutions and govern-
mental agencies, and to contractors and subcontractors for 
almost 25 years. Mr. Nevin is currently on the Board of Senior 
Legal Services of Contra Costa County and The Law Center 
– two of the county’s major providers of pro-bono legal ser-
vices. He is a Past President of the CCCBA Real Estate Law 
Section, former Adjunct Professor of Real Estate at JFK Uni-
versity school of Law, and from 2002 to 2009 served as Special 
Master to the Courts of San Francisco, Alameda and Contra 
Costa Counties.

 - Gil Berkeley is “of counsel” at Morgan Miller Blair, where he 
previously served as Chair of the firm.  His practice includes 
general business counseling and a broad spectrum of real es-
tate matters. Gil was instrumental in founding the Real Estate 
Section of the CCCBA and served as its initial president.
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gOVeRNOR BROWN’s plaN 
for california’s redeveloPMent agencies

jerry Brown, a significantly mellower governor in 2011 than he ever 
was back in 1975, has once more taken the reins of government in sac-
ramento with the stated goal of reducing the deficit. One of his most 
controversial cost-cutting strategies is to eliminate all redevelopment 

agencies statewide. This strategy would purportedly allow $1.7 billion in tax 
revenues to flow directly to cash-starved cities and counties, rather than let-
ting those funds “bank” with the more than 400 redevelopment agencies for 
the purpose of addressing “blight” at some future time.  

Redevelopment agencies and their development partners are deeply con-
cerned about governor Brown’s idea, as precious little real estate lies outside 
the sphere of influence of these agencies.  Redevelopment agencies are very 
powerful and each is permitted to target what it may deem as “blight” any-
where in its jurisdiction.

While the mayor for the City of Oakland (1999-2007), Brown successfully 
created low-cost housing projects with the able assistance of the Oakland 
Redevelopment agency. absent the assistance of such an agency, many of 
these projects would not have been completed. Why? Because few devel-
opers and even fewer lenders are willing to accept the risk inherent in the 
typical redevelopment project, which comes with other “requirements” such 
as new headquarters for the agency, as well as multiplex movie theaters to 
complement the required 20% affordable housing.

To find the riches produced by an active redevelopment agency, one need 
look no further than the adjoining City of emeryville. emeryville, once a 
map of brown fields and abandoned or underutilized industrial space, is 
now a hub for live/work space, shopping and commerce. emeryville is sol-
vent, an oddity among city governments these day. 

emeryville has aggressively used the redevelopment process for the last 
twenty years to turn itself around. how may we attribute this success to the 
city? let’s return to the issue of the power of the local redevelopment agen-
cy. a line could be, and probably has been, drawn around the entire City of 
emeryville, including all of its real property within an area of blight (except-
ing those properties already redeveloped.) There is not much real estate left 
outside of this area and the center of the agency’s energy today remains liti-
gation to get reimbursed for the redevelopment it has accomplished to date. 

along with the ominous strength of the local redevelopment agency 
comes an even more powerful arrow in its quiver, the “polanco act.” This 
piece of legislation allows a highly contaminated city to clean itself at the 
expense of owners and any identifiable polluters. In practice, the agency 
requires whoever owns the contaminated property to clean the property 
pursuant to current California clean air and water environmental standards.  
few individuals can afford this level of remediation. The owner of a prop-
erty (that was polluted many years ago by a major concern) is on the hook for 
the removal of the contamination, the restoration with clean material and 
the prohibition against allowing ground water to become contaminated. 

add to the above formula the added impact that the same innocent owner 

by Thomas C. Nagle
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The average survival rate is eight years after 
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Until there’s a cure, people with the disease will 
need caregiving and legal advice. According to 
the Alzheimer’s Association, approximately one 
in ten families has a relative with this disease. 
Of the four million people living in the U.S. 
with Alzheimer’s disease, the majority live at 
home — often receiving care from family 
members.

Elder Law is 

Alzheimer’s 
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If the diagnosis is Alzheimer’s, 
call elder law attorney 
Michael J. Young 
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Long-term Care & VA Planning
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n 
925.256.0298

www.YoungElderLaw.com
1931 San Miguel Drive, Suite 220 
Walnut Creek, California 94596

(with exclusions in all insurance 
policies) must pay not only his 
own team of experts in an attempt 
to defend but also related expenses 
from the redevelopment agency. 
in the foregoing example, the in-
nocent owner must sell his prop-
erty to the city for a number that 
deducts the cost of the cleanup by 
the agency and the city’s attorney 
fees. Recently, a $5 million property 
became worth less than $1 million 
overnight and the only winner was 
the City of emeryville and its legal 
counsel. The blight is gone, the tax 
base for the City is swollen and the 
former owner has paid in excess of 
$4 million for this project. Can you 
imagine any injustice close to this 
scenario without the power of a re-
development agency? The City of 
emeryville would have never seen 
its pixaR and iKea. it would have 
continued with its reputation as 
the city on the bay with the spare 
tire artworks at low tide, and who 
knows, the schools and public ser-
vices may well have been the win-
ners.

 is the Redevelopment agency, 
armed with a license to steal, nec-
essary to the orderly development 
of California cities and counties? 
perhaps, if the lobby for the agen-
cies is not able to stop the governor 
with his plan, we shall find out. You 
may recall an attempt to eliminate 
the California department of Trans-
portation when mr. Brown ran for 
office the first time twenty-eight 
years ago. i recall colloquy about 
the wisdom of building interstate 5 
when state hwy 99 was adequate. 
you might recall improvements to 
the highway system, affectionately 
termed Caltrans by the governor, 
were pretty much eliminated for 
the following 8 years. is redevelop-
ment next? s

- Thomas C. Nagle is a Walnut Creek 
attorney who has been practicing in 
the field of eminent domain from grad-
uation of law school in 1965 to the pres-
ent. He worked with the State Depart-
ment of Transportation for 24 years for 
both Jerry Brown and Pat Brown. 
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 By jerry hunt and Chris hunter  

many real estate devel-
opment projects have 
stalled in the down-
turn, leaving lenders 

with difficult decisions and limited 
options. a partially completed proj-
ect is considered one of the most 
“toxic” assets in a lender’s portfolio. 
some lenders simply foreclose on 
the property or sell the note, fre-
quently incurring substantial losses 
along the way. however, many 
banks are bypassing foreclosure or 
note sales on large, troubled real-
estate developments by installing 
court-appointed receivers to take 
over the property, complete the con-
struction and in the process limit or 
eliminate losses on the loan.

a partially completed project 
presents an extremely difficult chal-
lenge for a lender and many lend-
ers elect not to foreclose except as 
a last resort after other alternatives 
have failed.  The first issue is timing.  
a lender will generally want to ob-
tain immediate control of the proj-
ect.  in many cases, the lender may 
feel that the borrower has misman-

aged the construction and may not 
want to have the borrower remain 
in control of the project. The risks 
of leaving a partially completed 
project exposed to the elements for 
any period of time are substantial.  
in order to gain control of the proj-
ect, the lender may either attempt 
to enforce its rights under the loan 
documents to require the borrower 
to satisfactorily manage the project 
or it can foreclose.  each of these ap-
proaches present substantial risks to 
the lender.

lenders have broad discretion to 
protect their collateral in most loan 
documents, but a lender can incur 
liability under a variety of theories 
if it attempts to control the borrower 
or the project itself without first ap-
pointing a receiver.  a lender needs 
to avoid being deemed a “mort-
gagee in possession,” which can 
be found if the lender is deemed to 
control the actions of the borrower.  
a mortgagee in possession must ac-
count to the borrower for manage-
ment of the property and is liable 
for failing to act reasonably and in 
a businesslike manner in handling 
the real property and the rents col-
lected1. a mortgagee in possession is 
not entitled to compensation for its 
management efforts2  and is respon-
sible for any losses caused by its se
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(since 1955)

p 925.283-6816 • f 925.283-3683
3445 Golden Gate Way, P.O. Box 479

Lafayette, CA 94549-0479
AV Martindale-Hubbell

negligence3. for these reasons, lend-
ers are extremely cautious about 
taking any action which could give 
rise to an allegation that they are a 
mortgagee in possession. even an 
allegation that the lender is a mort-
gagee in possession can ensnare the 
lender in litigation. These cases are 
complex and time-consuming to de-
fend and even a successful defense 
can take years and cost hundreds of 
thousands of dollars. 

foreclosure will take months, if 
not years, before the lender is able 
to control the project. a nonjudi-
cial foreclosure takes a minimum 
of four months to complete.  a judi-
cial foreclosure requires the lender 
to first obtain a judgment against 
the borrower and a borrower has a 
one-year right of redemption after 
the foreclosure to repurchase the 
property, so as a practical matter it 
is difficult to sell a property in the 
year after a judicial foreclosure. if 
the borrower files bankruptcy, these 
time periods can be extended for 
months.  

further, if a lender forecloses on a 
partially completed project to take 
control of it, the lender  becomes ex-
posed to potential liabilities simply 
by virtue of being in the chain of ti-
tle.  a lender can be subject to claims 
for environmental issues from the 
moment it acquires the property.  
in addition, there are usually pend-
ing or threatened mechanic’s liens 
to be addressed which may or may 
not have been extinguished by the 
foreclosure.  Civil Code section 3134 

provides that mechanic’s liens have 
priority over any other lien or en-
cumbrance which is recorded after 
the commencement of the work of 
improvement. This raises a factual 
issue of whether a single claimant 
commenced its work before the re-
cordation of the lender’s deed of 
trust, which if proven will mean 
that all mechanic’s lien claimants 
will have priority over the deed of 
trust – not just the single claimant 
whose work predated the recorda-
tion of the deed of trust.  Regardless, 
if the lender wants to proceed with 
the original contractor, it will often 
need to compensate the contractor 
for unpaid amounts even if the con-
tractor’s mechanic’s lien was extin-
guished by the foreclosure.

additionally, the lender faces 
substantial risk if it elects to com-
plete a residential project itself after 
the foreclosure. under Civil Code 
section 911, a “builder” is strictly li-
able for construction defects in resi-
dential projects.  A builder is defined 
as “any entity or individual, includ-
ing but not limited to a builder, 
developer, general contractor, con-
tractor or original seller, who at the 
time of sale, was also in the business 
of selling residential units to the 
public for the property that is the 
subject of the homeowner’s claim 
or was in the business of building, 
developing, or constructing resi-
dential units for public purchase 
for the property that is the subject 
of the homeowner’s claim.” if a 
lender meets the requirements of a 

“builder” under Civil Code section 
911, it will be held strictly liable for 
construction defects in a residential 
project. similarly, a lender can face 
claims for construction defects in 
commercial projects under a variety 
of legal theories.

lenders seek to appoint a receiver 
on partially completed projects for 
three primary reasons.  first, the ap-
pointment provides the lender with 
immediate third party control of the 
project. While a receiver is an officer 
of the court and is not directed by 
the lender, the receiver will provide 
hands-on management and clear 
reporting to all parties. second, the 
appointment of the receiver shields 
the lender from the risks and liabili-
ties described above. Third, and an 
issue of central importance to lend-
ers with partially completed proj-
ects, the appointment of a receiver 
can dramatically limit the losses 
the lender might otherwise incur if 
it foreclosed and sold the partially 
completed project to a third party.

The appointment of a receiver 
does not make the lender a mort-
gagee in possession4  and the lend-
er is not generally liable for any 
misconduct by the receiver5. This 
concept was codified in California 
Civil Code section 2938(e), which 

receivers - 
Benefits to lenders
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provides that the appointment of a 
receiver to enforce an assignment of 
rents provision and the subsequent 
collection, distribution, or applica-
tion of rents, issues, or profits shall 
not make the lender a mortgagee 
in possession of the property, does 
not constitute an action, render the 
obligation unenforceable, violate 
section 726 of the Code of Civil pro-
cedure, or be deemed to create a bar 
to a deficiency judgment.

 

Civil Code section 564 sets forth 
the requirements for the appoint-
ment of a receiver. Civil Code sec-
tion 564(b)(2) is the most common 
basis for a lender seeking the ap-
pointment of a receiver after a bor-
rower’s default on a partially com-
pleted project6 and states that a 
receiver may be appointed:

“In an action by a secured lender 
for the foreclosure of a deed of trust 
or mortgage and sale of property 
upon which there is a lien under a 
deed of trust or mortgage, where it 
appears that the property is in dan-
ger of being lost, removed, or mate-
rially injured, or that the condition 
of the deed of trust or mortgage has 
not been performed, and that the 
property is probably insufficient to 
discharge the deed of trust or mort-
gage debt.”

Receivers are neutral third par-
ties that are appointed by the court 
to take control and manage the 
property for the purpose of preserv-
ing the collateral. Receivers are not 
the owners of the assets, but rather, 
earn fees for their work - protecting 
the value of the asset that serves 
as collateral for the defaulted loan. 
income generated by the property 
goes into a receivership estate that 

Making leMonade, 
cont. from page 11

the borrower cannot access.  

Receivers are not required to be 
licensed and may be individuals 
such as real estate developers, prop-
erty managers, attorneys or others 
with hands-on property experience.  
They are often recommended to 
the court by the lender. a receiver 
can be viewed as a caretaker for the 
property to maintain it and protect 
the asset until the property is fore-
closed by the bank or sold to a third 
party.  

Receivers can also play an impor-
tant role in helping move a stalled 
development project forward. Com-
plex ownership and lending struc-
tures can also lead to the use of 
receivers with more diverse experi-
ence in real estate finance. 

This trend in receivership as an in-
terim step to solving complex, trou-
bled property loans has opened up 
opportunity for highly experience 
real estate professionals, and offers 
a peek into how properties may be 
‘unwound’ from underwater loans.

 

most people in the real estate in-
dustry are familiar with the typi-
cal “rents and profits” receivership, 
where a receiver takes over a com-
pleted project and uses the rents 
generated by the property to pay 
the costs of managing the property 
and the receiver’s fees.  a partially 
completed project presents more 
challenges, as there is usually no in-
come to pay for the management of 
the property.  in addition, the proj-
ect almost always has significant 
unpaid bills, mechanic’s liens and 
other claims.   

in these cases, the funds for the 
management of the property gen-
erally come from the foreclosing 
lender.  While this can be expensive 
for the lender, the lender must bal-
ance the projected costs for the re-

ceivership against the substantial 
discount it will generally be forced 
to accept if it elects to sell the loan 
or foreclose and sell the project in a 
partially completed state.

Receivers take on the role of the 
owner/operator but do not hold 
title, and a bond of insurance is put 
in place to protect the receiver and 
the property during this period of 
interim administration.  

Receivers collect rent and any 
other amounts owing to the own-
ers such as Cam charges, maintain 
the property, secure the grounds 
where needed, and generally oper-
ate the property in the best interest 
of maintaining its value.  

Receivers often take steps beyond 
the caretaker role, such as in hiring 
brokers to lease available space in 
the property, or reviewing leases 
and local tax requirements to make 
sure the asset maintains, if not en-
hances, its value. 

 

The appointment of a receiver for 
challenging and complex projects, 
and particularly for a partially com-
pleted project, can bring substan-
tial benefits to a lender. A receiver 
can help more effectively deal with 
many of the problems and opportu-
nities presented in these cases:

insurance.  The order appoint-
ing receiver should specifically au-
thorize the receiver to enter into new 
insurance contracts and to renew 
existing contracts, whose lapse could 
endanger the project or raise its on-
going cost basis.  

entitleMents. in a partially 

aPPointMent 
Process

receivershiP costs 

receivershiP 
essentials

challenging 
Projects increase 
the need for 
receivershiPs
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completed project, there are many 
factors which can jeopardize the ex-
isting entitlements and approvals, 
including the fact that the borrower 
has defaulted on the loan, the exis-
tence of mechanic’s liens, the failure 
to meet construction timelines and 
the possible change in ownership 
by the foreclosure.  a receiver can be 
empowered to negotiate with cities, 
counties and governmental agencies 
to preserve entitlements.  frequently, 
cities and other government agencies 
are receptive to reasonable modifica-
tions to entitlements, as they have 
no more interest in a stalled project 
in their jurisdiction than any of the 
other parties.  from the lender’s per-
spective, it can be extremely difficult 
to find a buyer for a project where the 
entitlements are no longer valid.

weatherization. stalled con-
struction projects are exposed to the 
elements, and receivers can enter 
into contracts to weatherize the proj-
ect during the winter to preserve the 
value of the work completed to date.

Mechanic’s liens.  most partially 
completed projects have pending or 
threatened mechanic’s liens claims. 
a receiver can be authorized to nego-
tiate with the contractors and suppli-
ers to resolve these claims.

construction defect    claiMs.  
a good example of the value of a re-
ceiver arises in the case of construc-
tion defect litigation and the deci-
sions concerning the scope of repair. 
such decisions can involve huge 
sums and have long term implica-
tions for the property. a receiver can 
preserve the value of the collateral 
by working to resolve these claims 
and working with the claimants, the 
borrower’s insurer and the lender to 
prevent these problems from escalat-
ing.

sale of ProPerty. in certain cir-
cumstances, a receiver can sell the 
project before the lender forecloses. 
This benefits the lender as it never en-
ters the chain of title.  a receiver can 
make many important operational 
decisions and obtain court approval 
for substantive decisions, protecting 
the property’s value while maintain-
ing the lender’s insulation from lia-
bility. With a highly experienced but 
‘disinterested’ 3rd-party receiver in 
place, and the court overseeing the 
receiver’s recommendation, these 
operational decisions keep the prop-
erty from losing value and, in many 
cases, help move it forward. Beyond 
the legal and procedural require-
ments, a receiver’s appointment can 
also provide a “fresh start” for all of 

the parties, from contractors with 
mechanic’s lien claims to buyers 
seeking to acquire the asset.   Often 
third parties will be more coopera-
tive with a receiver under court ap-
pointment versus a lender that may 
have legacy issues in dealing with 
the property, or may not have nec-
essary expertise or staffing levels for 
such matters. s

1 Davis v. Stewart (1944) 67 Cal.app. 2d 
415.
2 Earp v. Earp (1991) 231 Cal. app. 3d 1008.
3 Murdock v. Clarke (1891) 90 Cal. 427.
4 Bank of America v. Bank of Amador 
County (1933) 135 Cal.app. 714
5 Tourney v. Bryan (1924) 66 Cal.app.426.
6 Receivers can also be appointed pursu-
ant to Civil Code section 564(b)(11) to spe-
cifically enforce an assignment of rents 
provision. however, most partially com-
pleted projects do not have tenants and 
cash flow. 

- L. Gerald “Jerry” Hunt is a Managing 
Principal of Quattro Realty Group, a Dan-
ville, CA-based asset advisor and is the 
Court-Appointed Receiver for the Sunny-
vale Town Center project in Sunnyvale, 
California.  

- Attorney Chris Hunter is the Chair-
man of Morgan Miller Blair in Walnut 
Creek, CA and heads its Distressed Asset 
Group. He was appointed by the Court as 
Counsel to the Receiver for the Sunnyvale 
Town Center project.

Mcle self-study test

To download the test form and 
instructions for this self-study 
mCle article, visit 
http://cclawyer.cccba.org 
and and click on the self-study 
mCle link in the top menu.

if you prefer to receive the test 
form via email, please contact 
Theresa hurley at (925) 370-2548 
or thurley@cccba.org

in addition to this month’s self-
study article, you can also find 
tests for legal ethics, substance 
abuse and general mCle credits 
on the site. 
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1031 fOReClOsuRes, 

NOl Tax RefuNds & 

sTiffiNg The seCONd

11031 exchanges 
of foreclosed 
ProPerties

Tax code §1031 provides gener-
ally that no gain is recognized on 
exchange of like kind business or 
investment property. however, tax-
payers sometimes lose 1031-qualify-
ing properties to foreclosure, a short 
sale, or a deed-in-lieu of foreclosure.  
Though the lost property might lack 
equity, disposition might trigger 
taxable gain.  

how can there be gain? Con-
sider the following: purchased for 
$100,000 in 2000, a property bal-
looned to a $700,000 value in 2006 
at which time the taxpayer took a 
$500,000 loan against it. When the 
foreclosure occurred in 2010, the 
lender reported the property was 
worth $320,000 and that the loan 
balance was $500,000.  The taxpayer 
had taken $30,000 in depreciation 

from inception of the ownership of 
the property.  

at the foreclosure, the taxpayer 
has a $250,000 tax gain ($320,000 
value minus $100,000 original 
purchase price, plus $30,000 depre-
ciation recapture). under §1031, if 
the taxpayer buys another prop-
erty worth $320,000, the tax on the 
$250,000 gain will be avoided. in or-
der to obtain §1031 treatment, how-
ever, taxpayers must establish an 
exchange agreement with a “quali-
fied intermediary” (also known 
as an exchange “accommodator”), 
bearing in mind the special chal-
lenges of the “sale” of the foreclosed 
relinquished property.

in this scenario, the taxpayer may 
buy the replacement property with 
no money down, with no loan, or 
part loan-part cash.  To avoid tax on 
all the gain, the taxpayer must buy 
at a purchase price of $320,000 or 
more.  The taxpayer may get partial 
relief - if the replacement property 
purchase price is less than $320,000.  

for example, a replacement proper-
ty purchase price of $280,000 would 
result in taxable gain of $40,000 
($320,000 “price” of foreclosed prop-
erty minus $280,000 purchase price 
of replacement property: the gain 
being net debt relief of $40,000 is 
commonly known as “boot”).

under these facts, the taxpayer 
has $180,000 “cancellation of debt 
income” (“COdi”), either with 
or without the §1031 exchange 
($180,000 COdi equals the $500,000 
loan balance at foreclosure minus 
the $320,000 value).  The COdi is in 
addition to the gain shown above; 
and, COdi is ordinary taxable in-
come. Tax code §1031 does not 
shield COdi; tax code §108 provides 
that COdi is excluded from taxable 
income in certain situations (for 
example, debt cancelled in bank-
ruptcy is not taxable). however, a 
full discussion of §108 is beyond the 
scope of this article.

additionally, if the taxpayer seeks 
a §1031 exchange upon foreclosure, 

Real esTaTe 

PotPourri

by g. scott haislet
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a higher value of the foreclosed 
property will reduce COdi and will 
allow greater relief under §1031. for 
example, assume the same facts as 
above, except the foreclosed prop-
erty was worth $420,000.  if this 
was the case, then the COdi would 
be only $80,000 ($500,000 loan bal-
ance at foreclosure minus $420,000 
value).  if the taxpayer can reason-
ably demonstrate a higher value 
for the foreclosed property, he may 
get greater relief in a §1031 ex-
change (this is not an absolute rule; 
in some cases, a lower value might 
save more tax).  also, be aware that 
a lender will likely issue an iRs 
form 1099-C or 1099-a stating the 
foreclosed property’s value.  The iRs 
form is not conclusive and a tax-
payer does not have to use the 1099 
value - if another value can be dem-
onstrated, for example, by compara-
tive sales.  

yet, with the taxpayer’s credit 
score being negatively affected by 
the foreclosure, one might ask how 
does the taxpayer qualify to buy 
a §1031 replacement property?  in 
certain circumstances, the taxpayer 
might consider taking over another 
property subject to the existing loan 
(thus, there would be no qualify-
ing).  in this author’s opinion, there 
are plenty of pre-foreclosure proper-
ties available for a buyer.  addition-
ally, a no-money-down purchase 
will meet the §1031 requirement, 
provided proper closing procedures 
occur.

2tax refunds 
froM nol 
carryBacks

many upper-income individu-
als used their home equity lines of 
credit to buy investment proper-
ties when values were escalating.  
These taxpayers sought to increase 
their wealth through their leverage. 
however, they were unable to reap 
the tax benefits of over-leveraged 
real estate due to tax code §469.  

Northern California
Mediator / Arbitrator

14 years as Mediator
23 years as Arbitrator

31 years in Civil Practice

Roger F. Allen

510.832-7770

Ericksen, Arbuthnot
155 Grand Avenue, Suite 1050 

Oakland, CA 94612

rallen@ericksenarbuthnot.com

•	Training	includes	Mediation	Course	at	
	 Pepperdine	University	1995

•	Serving	on	Kaiser	Medical	Malpractice		
	 Neutral	Arbitrators	Panel

•	Settlement	Commissioner,	Alameda	and	
	 Contra	Costa	Counties

•	Pro	Tem	Judge,	Small	Claims,	Alameda	County

•	Experienced	in	all	areas	of	Tort	Litigation,		
	 including	injury,	property	damage,	fire	loss,		
	 malpractice,	construction	defect

Sometimes it takes both knowledge and determination.

Palmer Madden
925.838.8593 • www.adrservices.com

Over 25 years’ experience as an ADR neutral

1000+ mediations over the last 35 years –  
Experience and Success without Administrative Fees
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— Wanted —
Conservatorships

think

Matt Toth
as in

Pedder, Hesseltine, 
Walker & Toth, LLP

oldest partnership in Contra Costa County
(since 1955)

p 925.283-6816 • f 925.283-3683
3445 Golden Gate Way, P.O. Box 479

Lafayette, CA 94549-0479

AV Martindale-Hubbell

This section generally denies losses 
from rental real estate for taxpayers 
having adjusted gross income over 
$150,000.  such §469 losses are called 
“passive activity losses” or “pals”.  
Thus, those taxpayers who accu-
mulated significant negative cash 
flows on properties (in the quest for 
wealth through appreciation), but 
could not deduct those pals cur-
rently against wages and other in-
come. under §469, the pals are not 
lost forever, but rather, are merely 
suspended for future use upon sale 
of the property or net income or 
gain from similar properties.

pals, however, are triggered 
upon a foreclosure of those invest-
ment properties. as a result, all of 
the suspended pals from prior 
years are recognized against wages 
and other ordinary income in the 
year of the foreclosure(s). Triggered 
pals and losses on foreclosure 
sometimes create a current year 
“net operating loss” (“NOl”), pursu-
ant to tax code §172. a NOl is nega-
tive taxable income with some ad-
justments. a taxpayer may apply a 
NOl to a prior year.  This is known 
as a “carryback”. The NOl carryback 
reduces income in a prior year as if 
the NOl occurred in that year.  un-
der §172, a 2010 NOl is carried back 
to 2008. This means that the taxpay-
er can re-figure his 2008 tax return 
as if the 2010 NOl was a deduction 
on his 2008 tax return.  example:  a 
taxpayer has 2010 NOl of $200,000; 
and had $200,000 taxable income 
in 2008 and paid $50,000 in federal 
income taxes. Then, the 2010 NOl 
is applied to 2008, and the taxpayer 
can get an immediate refund of the 
$50,000 taxes they paid in 2008. To 
get the refund, the taxpayer must 
file a claim (i.e., amended tax return) 
with iRs.

additionally, NOls exceeding a 
prior year’s income can be carried 
to other years. example:  taxpayer 
2010 NOl of $200,000 is carried back 
to 2008. Only $150,000 of the NOl 

real estate PotPourri,
cont. from page 15

is absorbed in 2008, and the other 
$50,000 is applied to 2009.  for NOls 
occurring in 2008 and 2009, an elec-
tion allowed carryback for up to 
five years. While federal tax law 
generally specifies a 2-year NOL 
carryback, the tax code allows an 
election to carry over NOl to future 
years without having to carry back.  
California does not permit NOl car-
rybacks, but allows NOl carryovers.  

3stiffing 
the second

in situations of “negative-equi-
ty”, the second deed of trust lender 
faces poor remedies when the loan 
balances exceed the value of the 
property.  if the borrower continues 
to pay the first loan, the taxes, and 
insurance, defaulting on the second 
loan may encourage a settlement 
with the second lender. upon de-
fault, the second lender can either 
implement a non-judicial foreclo-
sure or sue (judicial foreclosure).  
The non-judicial foreclosure leaves 
the second lender with the property 
subject to the first loan, and with no 
deficiency judgment by law (“one-
action” rule).

On the other hand, a judicial 
foreclosure may yield a deficiency 
judgment, but the lender may face 
court delays, attorney fees, borrow-
er’s redemption rights, an uncer-
tain deficiency sum, and potential 
borrower bankruptcy. These issues 
often discourage such action.  Con-
sider the following example a sec-
ond lender may face:  a property is 
worth $300,000, with a first loan bal-
ance of $280,000 and a second loan 
balance of $100,000.  The deficiency 
is $80,000 (value minus combined 
loan balances). if the owner de-
faults on the second loan, the sec-
ond lender might be smart to take 
the owner’s offer to pay $10,000 in 
full settlement instead of seeking its 
poor choice of foreclosure remedies.

after settlement, the second lend-

er will issue iRs form 1099-C report-
ing the cancelled debt as income 
(“COdi”). 

however, the debt forgiveness 
($90,000 in the example) far out-
weighs income tax on the COdi. in 
addition, tax code §108 might ex-
clude all or part of the COdi from 
taxable income.  however, nego-
tiating a settlement with an insti-
tutional second lender requires 
patience and hard work. Because 
laws vary by state, the lender may 
not understand its poor California 
remedies. a letter from counsel 
should explain the second lender’s 
poor remedy choices, with the offer 
to discount.  still, experience shows 
that the lender will not respond 
quickly or easily (if at all) to the of-
fer. The lender will likely ask for 
financial information from the bor-
rower.  Resist the temptation!  The 
lender could use the information 
later in a suit against the borrower 
if the plan goes awry.

These are just a few of the chal-
lenges and opportunities in these 
times for clients and their counsel 
to identify and tackle. s

- G. Scott Haislet, CPA, is a tax attor-
ney (certified specialist) in Lafayette, 
with practice emphasis in real estate, 
1031 exchanges, and IRS matters.  

Contact him at 925-283-1031 or scott@
goscott.com. 
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aNNual wine tasting 
aNd silent auction
sponsored by the CCCBa women’s section | march 24, 2011

The women’s section annu-
ally awards The honor-
able patricia herron and 
honorable ellen james 

scholarship to Bay area law 
students who have excelled in 
school and have been active in 
benefitting women’s issues.  We 
are grateful for everyone who at-
tended the annual wine-tasting 
and silent auction fundraiser in 
support of the scholarship.  

We appreciate Bray Vineyards 
(Oliver Bray of Bray & Bray) and 
Charter Oak Winery (Rob fanucci 
of gagen mcCoy) for pouring at 
the event.  

We would like to thank the 
hon. ellen james for her contin-
ued contribution to the scholar-
ship.

We also wish to recognize our 
Gold sponsors for their significant 
contribution:

archer Norris

Balamuth harrington

Casper, meadows, 
schwartz & Cook

gagen, mcCoy, mcma-
hon, Koss, markowitz & 

Raines

miller starr Regalia

Photos courtesy of 
yolanda Mendoza.

yolanda mendoza is available to 
photograph weddings, engage-
ments, corporate photos, and oth-
er events. facebook.com/ymendo-
zaphotographer (click “like”)
ymendozaphotography.com

1

2
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4
WOmeN’s seCTiON BOaRd 
memBeRs pictured: 
denae hildebrand Budde, president; 
megan Cohen, Vice president; jenny 
m. Kim, Treasurer; Crystal Van der 
putten, secretary; members-at-large:  
ericka ackeret, Kelly Balamuth, 
amanda Beck, Nadia Costa, lauren 
dodge, grace lee, marta Vanegas , 
Katherine Wenger, lonnie yu

from left to right: josh Cohen and 
stan Casper

4 from left to right:  judge joyce Cram, pam marraccini and presiding judge diane Becton

from left to right:  jenny Kim,  Nadia Costa,  Crystal Van der putten and grace lee
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sponsored by the diversity section
april 13, 2011 | Walnut Creek

from right to left: CCCBa Board member  Rashmi 
Nijagal, president-elect  audrey gee, john lough 
and friend, and jessica Kim.

left to right: patricia Berkowitz 
and lita pettus-dotson

left to right: antoine james, 
NeChele Rucker and Wayne james

diversity Committee 
Chair Robin pearson

left to right: mike low and dick frankel
left to right: Board member elva harding, 

jocelyn soriano and steve seto
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Better a distressed ProPerty than a distressed client:
aN OVeRVieW Of 

land use due diligeNCe

i. iNTROduCTiON
No one wants to buy property for a particular intended use, only to discov-

er later that it is planned for another use, that it violates the local code, that 
it cannot be served with public services or facilities, or that it may become 
“public open space” in the next election. land use due diligence can help 
you keep such “surprises” from wrecking your client’s deal.

For example, a major European bank was seeking to purchase a significant 
commercial office building in the San Francisco financial district.  During the 
course of land use due diligence, it was discovered that the building, unbe-
knownst to everyone involved –  the seller, the seller’s attorneys, the brokers, 
the city – straddled a lot line.  This violated the City Code, Building Code, etc., 
and would have prevented the buyer from securing tenant improvement 
building permits (the life blood of the new tenant and hence of the build-
ing) until the issue was cured.  Because the issue was discovered prior to the 
purchase, the parties were able to devise a lot line adjustment strategy that 
involved the City, resolved the issue, and allowed the client to close on its 
purchase (with appropriate holdbacks and contingencies).

another example: Based in part on the results of approximately $25,000 of 
land use due diligence on a high-profile property in the Bay Area, a poten-
tial purchaser opted not to go ahead with the transaction. later, the poten-
tial purchaser was able to recoup the costs of the due diligence - and make a 
profit - when he sold the land use due diligence to another prospective buyer 
for $50,000. as you can see, land use due diligence can create value for your 
clients in very unusual ways!

in today’s volatile real estate market, where uncertainties are rampant, it 
will be critical for your client to understand whether a purchase opportunity 
presents a great buy at a very attractive price, or whether the offering price 
reflects serious challenges because of underlying land use issues.  Worse yet, 
your client could find itself having celebrated its winning bid in a hotly con-
tested foreclosure purchase and then find out several months later that its 
plans to rejuvenate the property is facing substantial constraints due to land 
use restrictions or issues. 

With these types of challenges in mind, this article provides an overview 
of the land use regulatory framework in California and a beginning “check 
list” to guide your land use due diligence efforts to assure that your client 
will be making a fully informed decision when it considers acquisition of 
distressed real estate in California.  

by Michael Patrick durkee 
and thomas tunny
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ii. disCussiON

a. city, county, other PuBlic agencies

identifying which jurisdiction (city and/or county) 
has land use authority over your property is imperative.  
Only cities and counties are “land use” jurisdictions in 
California.

if the property is in the county’s jurisdiction, but with-
in an adjacent city’s “sphere of influence,” certain local 
agency formation Commission (lafCO) issues may 
apply. lafCO is the independent body that acts on all 
annexation, detachment and incorporation requests by 
the public agencies within its jurisdiction.  

if the property is within a city’s jurisdiction (or will 
need to be annexed to a city to develop), then one 
needs to determine whether the city is a “general law” 
city (most cities) or a “charter” city.  Charter cities (a few 
counties are also charter) follow their local charter in-
stead of California statute on matters, such as zoning, 
determined to be a “municipal affair.”  

B. general Plan

The general plan is a city’s or county’s primary plan-
ning document. it has been described as the “constitu-
tion” for all future development. Lesher Communica-
tions, Inc. v. City of Walnut Creek (1990) 52 Cal.3d 531, 
540.  it provides the template for development through-
out the community. The plan must address all aspects 
of development, including housing, traffic, open space, 
safety, land uses and public facilities. (gov. Code § 65302.)

c. sPecific Plans

A Specific Plan is an elective entitlement; it is not re-
quired by state law.  If locally adopted, a specific plan is 
the next level of planning below the general plan in the 
land use approval hierarchy, and is used for the system-
atic implementation of the general plan for particular 
areas. (Gov. Code § 65450). A specific plan must be con-
sistent with the general plan. Thereafter, zoning, sub-
division, public works projects and development agree-

ments all must be consistent with the adopted specific 
plan. (gov. Code §§ 65454, 65455).  

d. zoning

Zoning is the “granddaddy” of modern land use regu-
lations and puts “plumbing-level” detail to the general 
Plan’s (and any applicable specific plan’s) “policy-level” 
mandates.  generally, zoning is the division of a city or 
county into “districts” or “zones” and the application 
of particular regulations to each zone. Zoning regula-
tions can be divided into two classes: those that regulate 
structures (height, bulk, design, floor area ratio, etc.) and 
those that dictate the “use” to which the property may 
be put.  

e. suBdivision MaPs

Before any parcel of property may be sold, leased or 
financed, it must comply with the Subdivision Map Act.  
(gov. Code § 66499.30). New parcels generally are cre-
ated through the approval and recording of a subdivi-
sion map. as conditions to a map approval (parcel map 
or tentative map), a local government may require the 
dedication/improvement of public infrastructure, fee 
payments and many other matters reasonably required 
to promote the public’s health, safety and welfare.

due diligeNCe quesTiONs:

is the city or county general plan in compli-
ance with state law?

What is the “land use designation” for the 
property?

What “uses” are allowed and what are the 
goals, policies and development standards 
within that land use designation?

Will the client’s development plans require a 
general plan amendment?

1

2

3

4

due diligeNCe quesTiONs:

Has a specific plan been adopted (required) 
that includes the property?

Is the specific plan consistent with the General 
plan?

Is there a specific plan EIR (already certified or 
being prepared) that can be used for the pro-
posed development?

What zoning-level development regulations 
are in the specific plan?

1

2

3

4

due diligeNCe quesTiONs:

What is the applicable zoning district?

is it consistent with the general plan?

is it a traditional or is it a planned develop-
ment type of zone?  if a planned development 
zone, what sub-entitlements does it require 
(e.g., master plan, general development plan, 
precise development plan, etc.)?

What are its regulations relative to:  use, densi-
ty, lot size, floor area ratio, height, parking, in-
frastructure, services, processing, and growth?

1

2

3

4
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f. develoPMent agreeMents

development agreements (gov. Code § 65864 et seq.) 
between a developer and a local government control 
the power of that government to apply newly enacted 
ordinances to ongoing developments.  unless otherwise 
provided in the agreement, the rules, regulations and of-
ficial policies governing permitted uses, density, design, 

improvements and construction, for the duration of the 
agreement, are those in effect when the agreement is 
executed. (gov. Code § 65866). development agreements 
also regularly provide for unique obligations of the de-
veloper.

g. ceQa

under the California environmental quality act 
(Ceqa) (pub. Res. Code § 21000 et seq.), “projects” that 
may have a significant environmental effect require the 
preparation of an environmental impact report (eiR).  
(pub. Res. Code § 21080).  Ceqa also provides certain “ex-
emptions” from this eiR requirement and allows abbre-
viated compliance documents (negative declarations, 
supplemental eiRs, addenda, etc.).  a “project” is any ac-
tivity undertaken, supported or authorized by a public 
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Conservatorships

Barbara Hasey

1128 Daniel Lane n Concord, CA 94518

925.689.1943
bthasey@astound.net
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 Candice Stoddard    

Willows Office Park   p   1355 Willow Way, Suite 110
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Telephone (925) 798-3413   p   Facsimile (925) 798-3118 
Email ronald@mullinlaw.com

and MEdiaTiOn CEnTEr

Ron Mullin

suBdivision MaPs 
due diligeNCe quesTiONs:

has a tentative map, parcel map, or tentative 
parcel map been approved? if so, is it a “vested” 
map?

if a tentative map or tentative parcel map, 
when does it expire? Were extensions granted?  
What extensions are still available?

any conditions of approval still applicable to 
the property?

Has a parcel or final map been filed or 
recorded?

1

2

3

4

land use due diligence,
cont. from page 20

due diligeNCe quesTiONs:

is there a development agreement applicable 
to the property?

What is its “life” or “term”?

What does it “vest” and what does it not vest?

What are its other terms and conditions and 
have they been satisfied? 

1

2

3

4
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agency that may cause a direct physical change in the 
environment, or a reasonably foreseeable indirect phys-
ical change, including activities involving the issuance 
of permits and entitlements. (pub. Res. Code § 21065).

h. develoPMent fees

more and more, cities and counties are defraying the 
costs of public improvements through the imposition of 
development (“impact”) fees. (gov. Code § 66000 et seq.)

i. infrastructure 

The general plan, Capital improvement plans, public 
facilities plans, infrastructure management plans and 
other policy-level regulations of cities and counties ad-
dress infrastructure needs, expansion, cost, responsibil-
ity and timing.

such plans and regulations should be reviewed to an-
swer the following questions concerning water, waste-
water/sewer, drainage, and traffic:

(1) is there adequate supply and/or capacity available 
to your property and project?  

(2) is the necessary infrastructure in place?  if not, 
what responsibilities might you have towards the 
construction of such infrastructure?

j. Ballot Measures

legislative action by the electorate continues to grow 
and evolve in California. initiatives (enacting new laws) 
and referenda (seeking to undo laws enacted by the lo-

cal entity) can drastically effect the land use regulations 
applicable to your property.

k. other issues

(1) is the property within the coastal zone?  The 
Coastal act established, among other things, state poli-
cies and regulations for public access and development 
on the coast. (pub. Res. Code § 30000 et seq.) The Coastal 
Commission’s jurisdiction includes generally the area 
extending from a line 3 miles offshore to a line 1,000 
yards shoreward of the mean high tide of the Pacific 
Ocean, from Oregon to mexico.  

(2) is this property within the aluc’s airport 
land use Plan area?  if so, what restrictions apply?  
every county (except los angeles County) with airports 
served by scheduled airlines must establish an airport 
land use Commission (aluC). (public utilities Code § 
21670).  The purpose of the aluC is to ensure the orderly 
growth of each public airport and compatibility with 
the area surrounding the airport through the adoption 
of an airport land use plan (alup).  if a general plan or 
specific plan is not compatible with the ALUP, the ALUC 
must notify the local entity so that they may reconsider 
their General Plan or specific plan.  The ALUP can be 
overruled by a two-thirds vote of the legislative body of 
the local entity (as long as it is determined that its own 
plan adequately protects the public health, safety, and 
welfare).

(3) are there local regulations regarding historic 
structures? if so, do they apply here? if so, what do 
they require?  many different regulations (federal, state, 
local) can apply to buildings and neighborhoods desig-
nated as having “historic” significance.  Often, local regu-
lations control the owner’s ability to expand, remodel or 
demolish structures that have been designated as “his-
toric” in character, and/or structures that are located in a 
“historic district.” s

 - Michael Patrick Durkee is Co-Chair of Allen Matkins’ Cal-
ifornia Land Use Practice. He is a resident in the firm’s Wal-
nut Creek office, where he focuses his practice on land use, 
local government and elections (ballot measures) law in both 
administrative and judicial proceedings. Mike is a frequent 
teacher and writer and runs www.landusenavigators.com 

due diligeNCe quesTiONs:

What prior Ceqa work has been done to date 
for this property and can you use it for your 
project?

if so, what are the mitigation measures and 
which have been satisfied?

if not, is any environmental review needed 
(eiR, etc.)?

is there anyone in the public who would chal-
lenge your Ceqa work?

1

2

3

4

due diligeNCe quesTiONs:

What development fees currently exist?

are any new fees proposed?

have vested rights been secured that affect the 
applicability of fees, and if not, are such vested 
rights available?

1

2

3

due diligeNCe quesTiONs:

are there any planning and zoning regula-
tions that have been enacted by initiative?

are there any pending initiatives or referenda 
affecting the property?  if so, what effect would 
they have if passed?

1

2
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What are those people doing on the 
steps of the Wakefield Taylor court-
house in Martinez?

What most of them are doing is bidding 
on bank-owned properties that homeowners have had 
the misfortune to lose through foreclosure to assist sal-
lie mae or large Bank usa recoup some of their losses.   
What some of them may be doing is engaging in “bid rig-
ging,” which is considered an illegal restraint on trade 
and competition in violation of the sherman antitrust 
act of 1890.

for years, as i have climbed the rust-colored brick 
steps of the Wakefield Taylor courthouse, going to or 
coming from juvenile court (usually with a heavy heart 
because of the nature of representing the very young 
accused of very serious crimes), i have seen men and 
women assembled on the steps, cell phones and laptops 
at the ready. as they call out unintelligible addresses 
and prices, communicating in a language of gestures 
and glances, i’ve often wondered what they were do-
ing.  When a girlfriend of mine got notice that the house 
she was renting was being foreclosed upon and would 
be sold at public auction at the courthouse, I finally put 
it together: These people on the courthouse steps were 
participating in a public foreclosure auction.

as a criminal defense attorney, i deal with most sub-
stantive issues in an actual courtroom.  it seemed odd to 
me that these auctions would take place without super-
vision on the courthouse steps. Wouldn’t these extraju-
dicial auctions be susceptible to some unfair practices?  
Might it not be difficult for someone like my friend, who 
was naive to the auction lingo, to actually bid on a prop-
erty?  as it turns out, and as this article will discuss, the 
government does believe that there has been some un-
fair practices and collusion in these extrajudicial public 
auctions. after the property bust and the foreclosure 
crisis caused in large part by financial institutions of-
fering homebuyers sub-prime mortgages on properties 
they couldn’t possibly afford, the government, looking 

for a scapegoat more easily prosecuted then sallie mae 
or large Bank usa, has put the spotlight on the mostly 
small-time real estate professionals who participate in 
these public auctions.  in the wake of the economic melt-
down, many of those “courthouse steps” participants 
are now being investigated by the government for “bid 
rigging.” a caveat: i’m a criminal defense lawyer, not a 
real estate specialist. This article is not intended to be a 
primer on foreclosures, but will focus on the prosecution 
and defense of bid rigging and the associated criminal 
penalties.

so what is bid rigging?  as you real estate mavens 
know, a foreclosure is the process by which a bank or 
other secured creditor sells or repossess real property 
after the owner has failed to comply with terms of the 
mortgage by defaulting on the promissory note secured 
by a lien on the property.  The foreclosed property then 
goes to public auction.  in theory, the property is auc-
tioned off by the bank’s trustee at a price set by the bank 
to a consumer who may be the owner, a real estate bro-
ker or investor, or any dick or jane looking for a good 
deal.  Typically, the property must be purchased at auc-
tion at a price no lower than the minimum bid set by the 
bank, by a cashiers check and sold as is.  The trustee then 
recovers some of the debt owed to the bank and some-
one acquires below- market-value property to live in, re-
furbish, invest in or sell and we all go off to the seashore.  
This is how it’s supposed to work.

Bid rigging, by contrast, involves a situation where 
bidders at the public auction agree not to compete 
against each other at the auction, usually in return for 
some consideration.  The designated person then bids 
on the property, and if that person is the successful bid-
der, sometimes that person and those who had agreed 
not to bid hold a second round auction.  at this auction, 
the property goes to the highest bidder.  The difference 
between the purchase price at the trustee auction and 
the second auction is then paid by the ultimate winning 
bidder to the other persons in the group as a premium 

courthouse steP dwellers:  
Violating sherman’s Trust 
or assisting sallie mae?

 By amanda Bevins 
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for agreeing not to bid on the property at the first auction.  

does it seem odd that the government is concentrat-
ing on prosecuting these people who, for the most part, 
may have simply devised a way to breathe new life into 
the scores of properties that have been lost to foreclosure 
rather than the banks that put them there?  ironically, 
these banks that caused the foreclosures by offering “fai-
rytale” mortgages recover part of their losses from these 
auctions, regardless of whether the bid comes at a first- 
or second- round auction.  so what is the government’s 
motivation in targeting the small guy instead of the 
money-hungry lenders?  The concern does not appear to 
be to avenge the homeowners or the mom-and-pop real 
estate brokers and investors, who were shut out of the 
private second round auction.  in fact, the prosecution 
may have nothing to do with protecting victims because 
at law it is irrelevant whether anyone is harmed or vic-
timized by the bid rigging.  This is because the alleged bid 
rigging practice is being prosecuted as a per se violation 
of the sherman antitrust act (15 usC §1.).  Therefore, the 
government can prosecute these “bid riggers” without 
showing any harm to anyone and reap large fines and 
penalties.

When the first of these “bid rigging” cases came our 
way, my intellectual dander was up when i learned 
they were being prosecuted pursuant to the sherman 
antitrust act.  The sherman antitrust act was enacted 
in 1890 to protect against unfair competition.  as the su-

preme Court said in Spectrum Sports v. McQuillan: 

‘The purpose of the [sherman] act is not to protect busi-
nesses from the working of the market; it is to protect the 
public from the failure of the market.  The law directs it-
self not against conduct which is competitive, even se-
verely so, but against conduct which unfairly tends to 
destroy competition itself.”

This was the law used by president Taft to break up the 
american Tobacco Company and unjustly used by presi-
dent Cleveland to stop the pullman strike led by eugene 
debs.  it’s not often that i get to defend against such a 
stately and dignified law.  It certainly has a more rarified 
origin than Three strikes or megan’s law.  so, the crux of 
the criminal violation is that the “bid rigging,” regardless 
of whether anyone is harmed, is a per se violation of the 
sherman antitrust act in that it suppresses and restrains 
competition and creates an unreasonable restraint on 
interstate trade.  These cases are being investigated by 
the fBi and prosecuted jointly by the united states at-
torney and the antitrust division of the u.s. department 
of justice.  if convicted of a single violation of the sher-
man act, one faces up to 10 years in federal prison and a 
$1 million fine.  Violators are also subject to the federal 
alternative fines provision, which authorizes fines up to 
twice the gross financial loss or gain from the violation.  
Under these alternative fines provisions, individuals 
have been fined more than $10 million.  In addition to 
sherman act violations, bid riggers have been prosecut-



May 201126

ed for violations of mail and wire 
fraud and making false statements 
to a government agency, leading to 
decades of additional time in feder-
al prison and increased fines.

These cases are complicated to 
defend.  all the government needs 
to prove is that there was an agree-
ment to not bid on a particular 
property regardless of whether the 
foreclosing bank received less than 
it would have had there not been 
such an agreement, and regardless 
of whether secondary profit was 
made from this agreement.  This is 
particularly troublesome, as it is a 
common practice of “courthouse 
steps” dwellers to refrain from bid-
ding on a property in a certain area 
that he or she knows has caught the 
interest of another bidder.  is that 
“bid rigging” or professional cour-
tesy? 

court house stePs,
cont. from page 25
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Moreover, since it may be diffi-
cult to tell from the auction results 
themselves whether anything un-
toward occurred, the government 
relies upon cooperation from those 
involved to turn on others and pro-
vide information.  Of course, this 
method of evidence gathering is rife 
with problems since those trying to 
defer scrutiny from themselves are 
more likely to exaggerate or em-
bellish the dealings of others.  and 
often, overzealous prosecutors will 
catch a dolphin or two in the tuna 
net and investigate a person who, 
for example, had no knowledge of 
the bid rigging activities of fellow 
investors or may have had no idea 
that a second round of bidding was 
illegal.

so the answer to the question, 
“What are those guys doing on the 
courthouse steps?” is complicated 
and depends on who is asking the 
question.  They may be legitimately 
participating in a non-judicial fore-

closure auction to purchase cheap, 
as-is investment or personal real 
estate.  They might be trying desper-
ately to buy back their own home.  
Or, as the government believes, 
they could be conspiring together 
and participating in secret second 
auctions to violate the rarified and 
dignified Sherman Antitrust Act of 
1890. s

- Amanda Bevins is a shareholder at 
Gagen, McCoy, McMahon & Armstrong 
in Danville.  She has been practicing 
criminal defense and juvenile defense 
law for the past 18 years in Contra Cos-
ta, Alameda, Solano and Napa Counties 
and is on the board of directors of the 
Contra Costa Bar Association and on 
the Napa County Juvenile Justice Com-
mission. Amanda is also a member of 
California Attorneys for Criminal Jus-
tice; Women Defenders, and the Na-
tional Association of Criminal Defense 
Attorneys.



Contra Costa Lawyer 27

The Tail WaggiN
g The dOgstrategies 

for settling 
fees-driven cases

by malcolm sher

in this economic climate, peo-
ple have lost their homes to 
foreclosure. families are rent-
ing, squeezed into smaller, un-

familiar quarters. in an apartment, 
children have reduced room to 
play. Wear and tear increases. Ten-
ants complain about broken screen 
doors, malfunctioning appliances, 
insufficient heat or hot water, roof 
or plumbing leaks. They may claim 
that a child’s asthma has been exac-
erbated by toxic mold.  The response 
of landlords and management com-
panies are perceived as untimely 
or inadequate. frustrated tenants 
with limited resources, unfamil-
iar with their right to “repair and 
deduct”, or not fluent enough in 
english to properly document their 
complaints, stop paying rent. land-
lords institute unlawful detainer 
actions. Courts evict tenants, find-
ing their “non-habitability” defense 
unpersuasive.

landlords and property manage-
ment companies are then sued for 
violations of habitability and re-
taliation provisions under section 
1941 et seq. of the Civil Code. man-
agement companies tender their 
defense to landlords whose insurer 

reluctantly defends both of them.

lawyers and insurers need to rec-
ognize some fundamental truths 
about such cases. first, they are 
emotionally charged. second, they 
become attorney-fee driven, espe-
cially when discovery battles ensue 
with defense counsel objecting to 
plaintiff’s perceived “fishing expe-
ditions” for documents relating to 
other tenants or to the landlord’s 
other rental properties. discovery 
motions and countless hours of de-
positions are typical.

if a rental agreement provides for 
attorney fees to the prevailing party 
in an action on the contract and the 
tenant sues for breach of the express 
or implied warranty of habitability, 
attorney fees are governed by Civil 
Code, section 1717. even where the 
clause appears to benefit only the 
landlord, section 1717 will make it 
bilateral. however, because these 
cases usually rely on “public policy” 
statutes, the prevailing plaintiff, but 
not the prevailing defendant, is en-
titled to recover fees under section 
1174.21 of the Code of Civil proce-
dure, which provides that a tenant 
prevailing in a section 1942 claim 

“shall” be entitled to attorney fees. 
Counsel must be familiar with these 
fee-shifting statutes because even 
where liability may be reasonably 
clear but damages are minimal, 
plaintiff counsel’s fees may soon ex-
ceed the real value of the case. Har-
man v City & County of San Francis-
co (2008) 158 Cal. app. 4th, 407, 427 
states that “[a trial court] does not 
under California law abuse its dis-
cretion simply by awarding fees in 
an amount higher, even very much 
higher, than the damages awarded, 
where successful litigation causes 
‘conduct which the [fee-shifting 
statute] was enacted to deter [to be] 
exposed and corrected’” (emphasis 
added).

since most tenants under the 
above scenario may be unable to 
afford legal representation, plaintiff 
counsel usually prosecute “habit-
ability” cases on a contingency fee 
basis. Often less-experienced prac-
titioners associate attorneys with 
specialized knowledge and a track 
record to co-counsel the case.

Regardless of whether the case 
is settled or tried, plaintiff counsel 
will demand full compensation for 

how many times has a defense attorney declared litigation to be “unsettle-able” be-
cause plaintiff attorney fees have far exceeded the value of the case? how many times 
has a plaintiff lawyer responded that the “defense tactics” were the cause of the unrea-
sonable fees ? using the context of a landlord-tenant “habitability” dispute, this article 
examines how statutes and behavior can lead to the problem and some proposed strat-
egies for minimizing the impacts of these litigation realities.
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all their time, using the two-step 
“lodestar adjustment” method re-
quiring a calculation of the “lode-
star” figure - actual hours reasonably 
expended multiplied by reasonable 
hourly rates. They may also seek an 
“enhancement” or “multiplier”, ar-
guing that the unadorned lodestar 
does not compensate for contingent 
risk, extraordinary skill and other fair 
market factors. associating counsel 
may increase “firepower” and also 
justify a lodestar enhancement. fur-
ther, fees incurred for fee motions are 
compensable to a prevailing plaintiff 
counsel. fees in most “public policy” 
cases typically belong to the attor-
ney. This adds incentive to both gen-
erate and fight for them. It seems like 
a no-win situation for defendants 
and their insurers.

One strategy for avoiding run-
away fees is to explore early settle-
ment with a mediator experienced 
in this field, who will hold pre-
mediation meetings to arrange for 
informal exchange of information. 
This includes photographs, video 
or reports from contractors or code-
compliance experts depicting or de-
scribing allegedly “untenantable” 
conditions. Consider jointly hiring a 
well-credentialed expert, neutral to 
the outcome, to inspect the premises 
and opine on whether the require-
ments of Civil Code section1941.1 are 
met and if not, how bad the condi-
tions are and what evidence suggests 
they are of long duration. This might 
alter the landlord’s belief that the 
tenant couldn’t afford the rent and 
deliberately damaged the property 
in order to force a rent reduction or 
create a habitability claim. disclose 
any tenant records evidencing writ-
ing to or telephoning the landlord or 
manager to complain. any “me too” 
statements from other tenants which 
may bolster plaintiff’s position and 
will stand up to cross-examination, 
might influence the defendants or 
insurer to settle and should be of-
fered, not hidden.

Tenants whose standard of liv-
ing has been impacted by economic 
conditions may label landlords as 
“slumlords”, not appreciating that 
the same economy may have im-

pacted the landlord’s ability to prop-
erly maintain the premises and also 
service the mortgage. defense coun-
sel may consider voluntarily pro-
viding records of responses to com-
plaints, including work orders and 
payment confirmation. While they 
may confirm the poor condition and 
even an inadequate response, it is 
better to gain this knowledge sooner 
rather than later. To a tenant who is 
still occupying, some rent reduction 
or free rent may afford an adequate 
remedy. an apology with reason-
able compensation to a tenant who 
has been evicted or voluntarily va-
cated may still be possible before 
emotions get out of control. such 
overtures may also diffuse “motivat-
ed reasoning” (each side seeing the 
other’s, but not their own reasoning 
as nefariously motivated and there-
fore suspect). engaging in a dialogue 
with a mediator willing to be “evalu-
ative”, peeling back perceptions and 
emphasizing the need not to render 
the case unsettle-able because of es-
calating fees may achieve a wider 
overlap of understanding. The object 
is to ferret out whether the case has 
real value and is being prosecuted 
on its merits or merely to run up fees 
on the notion that, “what we lose on 
the roundabouts, we shall make up 
on the swings”. if mediation does not 
settle the case, a Civil Code, section 
998 offer, to include attorney fees 
and costs, may pave the way to suc-
cessfully argue at the inevitable fee 
motion that the offer was reasonable 
and influence the court’s approach 
to the lodestar or any enhancement 
analysis.

The settlement of “habitability” 
and other “public policy” cases is 
also impacted by insurance cover-
age. in California, insurers will not 
cover punitive damages and insur-
ance Code section 533 provides that 
an insurer has no duty to indemnify 
a loss caused by the insured’s willful 
act. insurers also routinely baulk at 
covering emotional distress damages 
where there is no evidence of “bodily 
injury”. Reservations of rights letters 
typically address these two issues. 
further complications arise when 
plaintiffs allege illness from expo-

sure to “toxic mold” contamination 
without scientific proof of its exis-
tence and causation. injury from 
“pathogenic organisms” is usually 
excluded from coverage. Before filing 
pleadings counsel should obtain ex-
pert confirmation of toxic mold con-
tamination and a medical opinion 
that it is the cause of asthma or other 
illness. Often, some black “stuff” on 
the grout of bathroom tiles or on 
windowsills is nothing more than 
mildew caused by inadequate clean-
ing or humidity build-up through 
lack of adequate ventilation. in-
surers in habitability cases become 
skeptical of mold allegations and 
knowledgeable counsel will weigh 
the risk of pleading a plaintiff out of 
insurance coverage and the prospect 
of settlement.

There is also the risk that an in-
surer may reserve rights to seek re-
imbursement for all defense fees al-
locable to non-covered claims and to 
not pay the attorney fees portion of 
any judgment. see State Farm Gen-
eral Insurance Company v. Mintar-
ish (2009). landlords or property 
managers found liable under section 
1941 et seq., for non-covered injuries, 
or an intentional failure to maintain 
premises may find themselves fund-
ing not only their own defense, but 
also plaintiff’s fees, not to mention 
uninsurable damages, including pu-
nitive damages.

The anticipated increase in land-
lord-tenant habitability litigation 
provides strategy lessons for both 
plaintiffs and defendants and their 
counsel. engaging in early media-
tion or even paying more than the 
case may appear to be worth can 
avoid the risk of catastrophic and 
perhaps uninsured damages and 
fees. s

This article was first published in the 
san francisco and los angeles daily 
journals on february 9, 2011

- Malcolm Sher is a full time media-
tor in Walnut Creek. His email address 
is malcolm@sher4mediatedsolutions.
com
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•   Permanent Residence

•   Nonimmigrant Visas
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Practicing law in the East Bay for over 25 years
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why you 

should make 

referrals to 

cccBa’s 

lris
• Our LRIS is the only state 

Bar certified & aBa ap-

proved lawyer referral 

service in our county • Our 

lRis has been providing 

quality referrals as a pub-

lic service since 1978 • 

lRis panel attorneys are 

required to meet specific 

experience requirements 

as a prerequisite to joining 

the service • Every LRIS at-

torney is required to carry 

malpractice insurance • 

Our lris has an expe-

rienced, friendly and 

knowledgeable staff to 

assist you!

for more information, 

call lRis Coordinator 

Barbara tillson 

at 925.370.2542
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We now know that, for a forest, fire 
is a kind of overheated cleanser.  
While fire is not regarded as having 
a similar commercial advantage, 
that may not be true for The door, 
which has replaced the Walnut 
Creek’s tasty but incinerated Zheng 
long.  in October of 2009, after an 
18-month absence, owner steven 
Chen unveiled a complete change: 
décor, staff, chef and cuisine.

 The door presents itself as serv-
ing “modern asian Cuisine”. execu-
tive chef daniel sudar, formerly of 
Betelnut (san francisco) and Red 
lantern (Redwood City), has de-
vised an eclectic blend of dishes 
from his native indonesia, Thai-
land, Vietnam, singapore, southern 
China, the philippines and even a 
bit of japan.

you can begin with the green 
papaya salad (prawns, pomegran-
ate, herbs and a sweet lime garlic 
dressing) or my favorite, the Korean 
apple salad (a delectable mixture, 
in a mildly spicy vinaigrette, which 
proves that the whole really is more 
than the sum of its parts). They cer-
tainly are not recreational salads 
where one picks out some or all of 
the usual smattering of radish and 
cucumber slices, carrots and other 
“salad” garnishes from amid dispa-
rate leaves of lettuce.   even better, 
the size – like all of The door’s por-
tions – is so generous that it can be 
shared easily.

Beginning this summer, the 
number of large main plates will 
decrease and small plates will in-
crease, together with an expanded 
number of new dishes which will 
emphasize raw fish and sauces.  No-
table small plates include the poke 

ahi tuna (with fosaka 
seaweed, sweet onions, 
cashew nuts and won 
ton chips), mustard 
shrimp (wok-tossed in 
a creamy mustard sauce 
with walnuts) and the 
lemon grass pork short 
ribs (glazed with Kaffir 
lime soy sauce).  With 
one exception, the fif-

teen small plate prices range from 
$6.00-$9.00.

if you are hungrier or if you like 
what you like and want it all to 
yourself, try a large plate, like mon-
golian filet mignon (with onions, 
crispy noodles and szechwan pep-
per sauce), caramelized prawns 
(with mushrooms, tomato, onions, 
pineapple and lime mirin soy 
sauce),  Korean port barbeque (with 
cucumber and jicama salad) – or 
Chef sudar’s personal favorite, the 
lamb shanks in spicy curry (from a 
secret recipe of his family).  again, 

there are fifteen selections between 
$12.00-$17.00 (with the $19.00 ex-
ception of the lamb shanks).  (as an 
aside, mr. Chen is reevaluating the 
present and annoying, practice of 
having to separately order rice at 
dinner.)

lunch likewise has a broad menu 
of generous servings, accompanied 
by soup or salad.  The price is a very 
economical $8.00-$10.00, with sepa-
rate salads and noodle dishes at 
$6.00-$9.00.

Beverages are abundant – but 
those who need scotch or a Cosmo-
politan will be disappointed by the 
absence of a liquor license (little is 
more rare than a newly-issued li-
quor license in Walnut Creek). in-
stead, you can be lured by one of 
twelve different soju (like vodka…
really) or four different sake cock-
tails, eleven selected stand-alone 
sakes and two flights of three sakes.  
all cocktails are $7.00; the select 

sakes range from $6.00-$12.00; the 
two flights are $16.00 and $18.00.  
for the more pedestrian drinkers 
(like me), there are fifteen white 
wines ($8.00-$12.00) by the glass, 
twelve red ($9.00-$12.00) and nine 
kinds of beer (all $5.00). Corkage 
is $15.00. (Oddly, beverage service 
is a bit slow, whereas food arrives 
quickly.)

The door’s “happy hour” is in-
ventive and extensive.  Between 
3-6 p.m. (12-6 p.m. on saturdays and 
sundays), you can choose among 
approximately twenty small-por-
tion “street Bites,” about half of 
which do not appear on the regular 
menu.

The dark hardwood floor and 
tables create an elegant tone in 
the dining room (which also has 
four spacious booths and a long, el-
evated table where a glass top has 
been raised three inches above two 
antique shanghai doors).  an auxil-
iary dining room (32 people) is sepa-

rated, when necessary, by wood-
and-glass partitions and another (25 
people) is situated on the opposite 
side of the entry foyer; both can be 
reserved privately.

What makes The door particu-
larly special is the covered wooden 
deck poised above the creek in the 
rear.  The tables, like those inside, 
are separated enough that you do 
not have to share your conversation 
(or meal) with the table next to you.  
it is an ideal spot for alfresco dining. 

The door – located at 1448 south 
main street, Walnut Creek 94596 
(925-930-8088) -- accepts reserva-
tions and take-out orders.

jim morrison of the doors (ap-
propriately) once asked, “do you 
love her madly, do you love her as 
she’s walkin’ out The door?” Be it 
with her or him, you now have the 
chance to find out. s

What makes The Door particularly special is the covered 
wooden deck poised above the creek in the rear. -  It is an ideal 
spot for alfresco dining.
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What do you think would 
have to change for the real 
estate market to turn around 
or stabilize?

There are four pri-
mary events that are 
needed for a recovery 
in the real estate 
market:
1. increased participa-
tion by lenders in real 
estate lending.

2. Significant reduction in foreclosure 
inventories. 
3. Reduction in unemployment to 
below 6%.
4. Regulatory reform of government 
guarantees on real estate loans.

David W. Ginn
Law Offices of David W. Ginn

for a turnaround of 
the market, purchas-
ers must “believe” it 
is a good investment 
and they must have 
the ability to enter 
the market. [...] in or-
der to thaw the mar-

ket, the government needs to slowly 
reduce their purchasing of home loans 
thereby encouraging investors to enter 
the market while also being a con-
servative purchaser of loans i.e. only 
guaranteeing loans with 20% down 
and which can be paid off in this life-
time.  The purchaser and lender need 
to have skin in the game and it must be 
consistent.  The us government needs 
to set the base line on home loans, not 
the extremes such as interest only or 3% 
down. The real estate market will come 
back, but we still have at least 3-5 more 
years to clear out all of problems.

Joan Grimes
Law Office of Joan Grimes

it will take time, a lot of it. Over that 
time distressed inventory will be re-
duced, underwriting standards will be 
relaxed, the employment picture will 
improve and, in some places, the popu-
lation will grow. But if interest rates 
go up it as is quite possible, it will take 
much longer. and if the deductibility 
of mortgages is substantially curtailed, 
it could drive prices down, possibly 
triggering a lot more defaults as owners 
see they have no equity to preserve or 
no chance of realizing equity for a very 
long time. The mortgage deduction was 
a terrible idea. it just drove prices up, 
not really helping affordability. Now 
we are stuck with it. 

David W. Baer
john a. hartog, inc.

for residential real 
estate, the market 
will not stabilize until 
existing mortgage 
defaults are worked 
out or foreclosed, and 
the foreclosed houses 
sold.  Once that hap-

pens values will be re-set, and there 
might be demand for new construction.  

Robert Seeds
greenan, peffer, sallander & lally, llp

more jobs. more jobs. more jobs.              

David L. Roth
Real Estate Law Offices of David L. Roth

New fha loan requirements for con-
dos have become nearly impossible to 
meet (that homeowners associations 
have no delinquencies, high reserves, 
and units be mostly owner-occupied). 
lack of loans at this bottom end of the 
market means only those with all-cash 
can buy.  This drastically drives down 
the number of possible buyers, and 
prices, putting more people underwa-
ter, delinquent and unable to move 
up.  The pendulum needs to swing to 
the middle and lenders find ways to 
finance a buyer with at least the tra-
ditional 20% down. as long as people 
think the market might go down more, 
they have little reason to buy or lend.  
But the market can turn on a dime.  a 
few months of rising prices or rising 
rates can make people feel that they 
will miss this unusual opportunity to 
buy at a price and rate that beats rent-
ing. That will happen (if the price of gas 
doesn’t kill employment and choke off 
the ability to save a down payment) ... 
by next year.  But a drastically austere 
federal or state budget could cause 
mass layoffs, an economic tailspin, and 
continually falling prices, as it is in 
the uK.  in that case, the demographic 
problem of aging baby-boomers no lon-
ger in need of family homes would not 
be offset by young immigrants coming 
into the state for jobs, and lead to a long 
downward spiral like japan. 

Michael S. Strimling
Bramson, plutzik, mahler & 
Birkhaeuser, llp

more questionman responses 
can be found online, at 
http://cclawyer.cccba.org
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matt’s page

by Matt guichard

so the idea was to replace “Civil jury Verdicts” with 
“Bar soap”. Not going to happen. We still get re-
ports on jury verdicts, so occasionally let’s have a 
stand- alone verdicts column. Okay? Otherwise, 

as with this one, we will combine the columns.

lots of rumors and some facts about lawyers on the 
move. it seems these hard economic times in the legal 
business are causing many lawyers to branch out on 
their own by leaving firms and partners. I need to con-
firm some of the moves, so you will have to wait until 
next time. Keeps you all in a state of anticipation. 

having nothing to do with hard economic times, we 
are pleased to report cecily Barday, Matt gray, ste-
phen kostka, geoff robinson and Barbara schuss-
man have joined perkins Coie’s environment, energy & 
Resources practice, in the San Francisco office. Report-
edly they will add 110 plus years of experience to the 
firm. I really didn’t think Geoff was that old.

andy schwartz of Casper meadows schwartz & Cook 
has received an aV rating from martindale hubbell. did 
you know that only two percent of all lawyers in the 
world are rated aV through martindale hubbell? an 
aV rating is preeminent status with the highest ethical 
rating. Congratulations andy. i also understand andy is 
fairly recent member of aBOTa. another very impres-
sive by invitation only legal organization.

speaking of good stories, i have been meaning to 
write an article about Maurice Moyal. as you know he 
passed away some time ago. i handled many cases with 
maurice on the other side when i was a da. The two 
frenchmen as he liked to say. i thought i knew him well, 
but learned much about him at the celebration of his life. 
isn’t that always the way? it takes someone’s passing for 
us to appreciate who that person really was. i last saw 
him at his retirement party. he was in a wheel chair and 
obviously in poor health. he brightened when i spoke 
with him, and we shared some funny stories from days 
gone by.

maurice moyal was born into a jewish family in mo-
rocco. he fled his home as a teenager and traveled to par-
is. he fled paris when the Nazis entered paris. he came 
to the united states speaking arabic and french. in short 
order he learned english. he joined the military. he rose 
through the ranks and retired not so many years ago as 
a colonel. all the while he continued a quite remarkable 
career on the civilian side. he earned a degree at Cal, 
then a masters and a phd in accounting. he was one of 
the “Originals” at jfK  law school , class of 1970, and was 
named alumni of the year in 2007.

a truly remarkable man and quite a local character in 
our legal community. his life is a story of great persever-
ance, hard work and success. 

steven cavalli provided an interesting jury verdict 
out of yolo County. you know yolo, Woodland is the 
county seat, and uC davis is also there. The case entitled 
Jacobs v Pacific Transportation et al , No. pm06-1710 
was tried before the honorable david Reed. steven Ca-
valli of Oakland tried the case for the plaintiff. Richard 
alley of sacramento and Robert salley of sherman Oaks 
represented the respective defendants.

The case involved a motor vehicle accident. The de-
fense admitted liability for the accident, but contested 
the nature and extent of the injuries. a CCp 998 demand 
was made for the balance of the policy limits of $924,500. 
an offer of $250,000 was made. The jury returned a ver-
dict of $1,503,476.84. it is reportedly the largest personal 
injury verdict in yolo County history. interestingly the 
case settled after verdict for $1,750,000.

Keep those cards and letters coming, and be sure to re-
port your jury verdicts, wherever they might be. u

— Matthew P. Guichard is a principal in Guichard, Teng & 
Portello, APC. Please send case information to: 1800 Sutter 
Street, Suite 730, Concord, CA 94520 or contact him at 
925.459.8440 or mguichard@gtplawyers.com
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It’s more than a matter of trust. It’s a matter of getting the job done when  
your client needs trust and investment management services. Our team has  
the experience, expertise, and depth to handle the most complex situations.  
Or the simplest.  

• Qualified Domestic Trusts
• Charitable Remainder Trusts
• Business Ownership Interests

As a Corporate Trustee, Co-Trustee, or in any number of other roles, we provide 
unique custom solutions rather than pre-packaged products. We’re also independent 
and locally owned. So while the big banks are focused on their balance sheets, we’re 
focused on serving you and your clients. And after more than 100 years, people trust 
us for who we are. And for what we do.

800.781.3441 
www.mechanicsbank.com
Some Wealth Management products  
may not be FDIC insured, may lose value  
and may not be bank guaranteed.

Financial Planning   |   Trust and Estate Services   |   Private Banking   |   Investment Management

• Business Succession Planning
• Commercial and Residential Real Estate

MEC 3071 _CCLA_AD_4.6875X4.5625_V3.indd   1 2/5/10   4:47:50 PM

• standard conference room, 

with small adjacent waiting 

area and exit, seats 10-12: $150/ 

full day, $75/ half day • full 

Mobile room seats 20-30: $200/ 

full day, $100/ half day • sub-

divided Mobile room seats 

10: $75/ full day, $40/ half day • 

Package deal - Both rooms: 

$250/ full day, $150/ half day • 

hourly Rate $20

for more information, 
call manny gutierrez 

at 925.370.2549

conference rooms for rent
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looking for suMMer work

My name is Ronak Patel and I am a first 
year law student. i am looking for an op-
portunity to volunteer at a firm for the 
summer. it can be part-time, just want an 
opportunity to learn and develop my 
legal skills. 
i am available to work starting june 6th. 
please contact me for more information. 
email: ropatel42@gmail.com. 
linkedin: http://www.linkedin.com/
pub/ronak-patel/10/a70/764

ProBate Paralegal to 
attorneys

joanne c. Mccarthy. 2204 Concord 
Blvd. Concord, Ca 94520. Call 925.689.9244.
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call for Board noMinations!

do you want to be a leader within our legal community as a 
director on the contra costa county Bar association Board?

The Board seeks candidates who agree to meet the following expectations:

 n To possess or acquire a basic understanding of the Contra Costa County 
Bar association (CCCBa) and its activities.

 n To commit to the mission and values of the association.
 n To represent the CCCBa in a manner consistent with Board decisions.
 n To prepare for and regularly attend monthly Board meetings.
 n To attend additional meetings and bar-sponsored events as needed.
 n To participate on at least one committee or taskforce.
 n To participate in the annual Board Orientation and Training program.

directors are selected for their experience and personal attributes. active 
participation on a CCCBa committee or section leadership is a plus.

nomination Process: To be eligible, nominees must be active attorney 
members of the association. any attorney member of the association may 
self-nominate by june 30, 2011 for consideration by the directors’ Nominat-
ing Committee at the regular October Board meeting, for approval by the 
Board. The Board may accept or reject any or all of the Committee’s nomina-
tions. The Board’s decision on the candidates for election as directors may be 
supplemented by additional nominations made in writing by any member 
and seconded by four members of the association, with the concurrence of 
the nominee, by september 30, 2011.

If you are interested in serving on the 2012 Board of Directors (or to fill an 
existing vacancy), please submit your written nomination to:

lisa Reep, executive director
704 main street, martinez, Ca 94553

lgreep@cccba.org
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Proven expertise.
Exceptional service.
Meet Your New Private Mortgage Banker

Wells Fargo Private Mortgage Banking has appointed a
highly capable professional to serve your area. With a local
market perspective, this financing specialist is empowered
to deliver upscale home financing strategies that can: 

n Leverage currently held assets

n Complement wealth-management goals

n Make complex transactions pleasingly simple

Enjoy a full-service approach to your high-end 
transaction. Work with a Private Mortgage Banker who
offers convenient access to the powerful resources of a
respected banking and financial services network.

Experience a solutions-driven difference.
Contact us today.

104039 -

P R I V A T E  M O R T G A G E  B A N K I N G

-930401  01/21

fo noisivid a si egagtroM emoH ograF slleW .eciton tuohtiw egnahc ot tcejbus si dna gnitnirp fo etad fo sa etarucca si noitamrofnI  
 .devreser sthgir llA .A.N ,knaB ograF slleW 0102© .A.N ,knaB ograF slleW

gnilwoD divaD   
 dvlB ainrofilaC N 0991 ,  002 etiuS

keerC tunlaW  AC   69549
9102-549-529  enohP   
2189-202-529  eliboM   

 moc.ografsllew@gnilwoD.divaD

 n Products and Pricing                    
Not Available through Retail

 n Specializing in financing for   
self-employed borrowers and 
those with unique income                              
situations     

 n Single Point of Contact                
Access to a Wells Fargo                 
decision maker empowered to 
underwrite your loan & manage                  
the loan transaction from                                                      
application through closing

David Dowling
Private Mortgage Banker 
 Wells Fargo Private Bank

1990 N California Blvd Suite 200  
Walnut Creek, CA 94596 

Office 925.945.2019 
Cell 925.202.9812 

david.dowling@wellsfargo.com

New 2011 CCCBA Member Benefit
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DIABLO
VALLEY

REPORTING
SERVICES
Certified Shorthand Reporters

Serving the entire Bay Area
• Deposition Reporting
• Experienced Professional Reporters
• Computerized Transcription
• Deposition Suites Available
• Expeditious Delivery
• BART Accessible 2121 N. California Blvd.

 Suite 210
Walnut Creek, CA 94596

925.930.7388
fax 925.935.6957
dvrs2121@yahoo.com
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