






Trial Preference Pursuant to CCP §36 

(Elder Party) 

 

Law 

Code of Civil Procedure Section 36(a) allows a party to a civil action, who is 

over 70 years of age, to petition the court for trial preference. 

The court shall grant the petition if the court makes both of the following 

findings: 

1. The elder party has a substantial interest in the action as a whole; 

and 

2. The health of that party is such that a preference is necessary to 

prevent prejudicing the party’s interest in the litigation.  

 

Procedure/Standard 

Code of Civil Procedure Section 36(c) states that unless a court orders 

otherwise, a party may file and serve a notice motion or ex parte 

application for preference.  

The motion should include a declaration by the moving party that all 

essential parties have been served or have appeared in the case.  

A party who reaches 70 years of age during the pendency of the action 

may, at any time during the pendency of the action, file and serve the 

motion for preference.  

Pursuant to Code of Civil Procedure Section 36(d), the court has discretion 

to grant a motion for preference that is accompanied by clear and 

convincing medical records which conclude that one of the parties suffers 

from an illness or condition that raises substantial medical doubt that the 

party will survive beyond six months and that satisfies the court that the 

interests of justice will be served by granting the preference.  

Code of Civil Procedure Section 36.5 allows an attorney to sign a 

declaration for the party seeking preference based on the attorney’s 

information and belief as to the medical diagnosis and prognosis of any 

party.  However, that declaration cannot be admissible for any other 



purpose other than to support a motion for preference pursuant to Code of 

Civil Procedure Section 36(a). 

Trial priority is not mandatory merely due to a party’s age. The court has 

discretion to determine the extent of the requisite two findings necessary to 

grant the motion.  

Attorneys may raise the issue of preference at any case management 

conference. [CRC 3.727(12)]  

The court must also take into consideration a party’s right to right to 

preference. [CRC 3.729(2)] 

 

Considerations 

If the motion is granted, pursuant to Code of Civil Procedure Section 36(f), 

the court shall “set the matter for trial not more than 120 days from that 

date and there shall be no continuance beyond 120 days from the granting 

of the motion for preference except for physical disability of a party or a 

party’s attorney, or upon a showing of good cause stated in the record. Any 

continuance shall be for no more than 15 days and no more than one 

continuance for physical disability may be granted to any party.” 
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