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" ORDERS OF THE SITH




DISCLAIMER

" v I am happy to take questlons durlng.and after the
program tlme permlttlng

3 ) am a quaSI-judlclaI court employee bound not onIy by the'i_ ks

SEHie - Rules.of Professional Conduct but by the Cannons of
i Judlclal EthICS s EA

.y

".

; . _'. | cannot answer que.stlons about cases that are pendlng in :
the Contra Costa County Superlor Court :

. 1 capnot answer (5|uest|ons about how partlcular judges _ o
-~ would ruleon any issue: Nothlng |n this : seminar should be-
construed as any |nd|cat|on of how a judge wouId rule. .-

-'-' AII fact pattBrs, examples anp sample forms are frctron

ABBREVIATIONS

APJ —~ AII-Purpose Judge 3
COA Cause of Actlon

L CoCoCo Contra Costa County :

F&S F|Ie & Serve *.
Cj/X = Jurlsdlctlon :'
M&C Meet & Confer

MIL ‘Motion In erme %

5 -MJOQP - Motion for Judgment on .

- the Pleadings

: -MPA Memgrandum of Polnts‘_. '

and Authoritles

MSJ/MSA Motlon for Summary S
. Judgment/Summary, Ad,ludlcatlon i3

MTC Motlon to COmpel
NOE Notlce of Entry

POD Request for Productlon of B
; Documents et -

RFA Reques‘t for Admlsswn

s RFJN Request forJudIclaI Notlce :

Rog Interrogatory (elther Speclal or i

Form) .
SOL Statute of leltatlons




THE LAW & MOTION UNIVERSE. & ioh

AII of the Eplsodes of the. Law & Motion Saga W|II gwe

i example.s based on the followmg set of hypothetlcal
- facts: - Sy o AR

s Darth Vader (fka Annrkan Skywalker) dred durrng the

Battle of Endor. At the time of his death, Vader was.
‘unmarried. His wrfe, Padme Skywalker (nee Amrdala), ]

predeceased him’in chrldbirth». Vader was survived by .

twrn chrldren Luke Skywalker and Prrncess Lera Solo (nee i |

. o < Organa)

s Approxrmately two months after Vader S death Lu[(e and 4
. Leia received a Trustee’s ‘Notification pursuant to. Probate SR
1 Code-§ 16061.7. The Trustee’s Notification inctuded a - et

s 4E5, -copy of The .Darth Vader Revocable Lrving Trust.. The Trust iy

provrdes that the successor trustee followrng Vagler s i

i _-.death is to.be Emperor Palpatine or,'if he does, not survive _- X

1 . (he didn t),. then “Supreme Leadér Snoke” Is to serve as

o 'successor trustee. UponVader’s death, all of the assets . ..

- of the. Trust (assuined to. be worth approxrmately 10

g mrlhon Galactrc Credits) aré to-be-distributed to. Vader’s: - s

Grandson Ben Solo, except that Luke and Lera are to
each recerve a bantha, if any are assets of the Trust




Shocked Luke (but not Lera) hrred an attorney to frle a i
: Petrtron in the Probate Division ef the Contra Costa |
e County Superror Court allegrng, among other claims, that .~

: -the Trust is.invalid hecause'(1) Vader lacked the reqursrte " ks

... mental capacity to execute the Trust; (2). Vader yvas S
o ~unduly rnfluenced by Emperor Palpatrne, Ben:Solo and/or ;

i ‘“Supreme. Leader Sndke”.into executing the Trust; and (3) g

Vader was under duress when he executed the Trust

Assume that CoCoCo has personal and subjeot matter

e Jurrsdrctromover this case and that service of theé petrtron'- i
; Sk ; . .-was proper and trmely

EPISODE [[[F THE INTERLOCUTORY
. ORDERS OF THE SITH -

- MISCELLANEOUS MOTIONS S




EPISODE Hil: THE INTERLOCUTORY ,_P;"
e ORDERS OF THE SITH

“Motion to Expunge Lls Pendens (ccp §§

408, 30 et seq.) -

"~ +Motion: to Enforce Settlement (CCP §

. 664:6) . o

s Motlon to Reconsmer (CCP § 1008)

EPISODE [[[F THE INTERLOCUTORY _-__7{'
S ORDERS OF THE SITH e
-Motlon te Set AS|de Order or Judgment

. (CCP'§ 473(b)) s b

: '5-Mot|on to Strlke (CCP § § 435 et seq )

~ *Motion to Amend (CCP § 473(a)) -

' "-MOtlon to Change Venue(CCP §§ 396b
397) Al ey




MOTION TO EXPUNGE LIS PENDENS

-_f-'_',,-ccp§§40530etseq e

.- *Alis pendens is a recorded dOCUment that alerts
- the public of the existence of litigation.. -+~
. concerning title t specific real property. The

.. practical.etfect of recording a lis-pendens is to -

place a cloud on title to the preperty and. prevent
' Its further transfer until the litigation is resolved

- '+ ‘and the lis. pendens is either expunged or

" released.” See Kirkeby v. Su erior: Court (2004)
' 33 Cal 4th 642 651 Srmeai _

MOTION TO EXPUNGE LIS PENDENS

f°0n a motlon to expunge, the osm
'. - party carries the burden to prove
-~ «The emstencepf a “real. property clalm” S
(CCP § 405.31); and -
_~The probable validity of the clalm by a
preponderance of the evrdence (CCP §
408:32): T bt




MOTION TO EXPUNGE LIS PENDENS
.""‘Real p:operty clalm” . S
.. e“Real property claim” is defmed by the

- 'CCP, not the P;obate Code Prob Code §
" 1004.
e -“Real property clalm” |s to be defmed :
- narrowly. BGJ Assomates v. Superior Court
(1999) 75 Cal Arpp 4th 952 966 967

MOTION TO EXPUNGE LIS PENDENS

“Real property clalm” - :
S °Any cause or causes of actlon in a ple.admg
.+ that would, if merltorlous affect title to,or -
" the rlght to péssessmn of spemflc real S

- property. CCP § 405.4.. :

By itself, f|||ng a claim purs'ua-nt to Probate
Code § 850 is not enough'"' L B




MOTION TO EXPUNGE LIS PENDENS

A 2

"‘Real property clalm”

. Examine’ only the Petition and matters that

- are judicially notlceable.. A“demurrer-‘llke

' analysis.” Kirkeby v. Superior Court (2004)
.+ - 33cCal4*"642,647; Code of Clv Proc §

T _'.;405 31, Comment 1 Mg TRn K

MOTION TO EXPUNGE LIS PENDENS

_“Real property clalm” b

.. sExamples: - Rl e T

.*YES - Claim to set a5|de v0|d transfer under ',
Unlform V0|dable Transfers Act (Civ..Code- §§

3439 et seq.). Klrkeb V. Suerlor Court (2004)
- 33 Cal.4th 642, 648 :

P *3NO - Claim to. |mpose a constructlve or resultlng
trust: Campbell.v. Suerlor Court (2005) 132 Cal
App 4“‘ 904 'é-."- - St :




MOTION TO EXPUNGE LIS PENDENS

A 2

-“Real property clarm”

o ‘Therefore

- -+Heggstad or Ukkestad petltlon YES o
i +Claim to property purchased by bad trustee Bs
" with mlsapproprlated funds - NO. - . -

s+ Claimto preperty mapproprrately
dlstnbuted from trust - YES."

SO .Partrtlon - MANDATORY (CCP § 872 250)

MOTION TO EXPUNGE LIS PENDENS
“Probable valrdlty” _ . e
. *Meore Ilkely than-not. that the petltloner WI||

i . obtaln a judgment agalnst the defendant
' * on the claim.'CCP § 405.3.

. Preponderance of the evrdence standard

- -Court considers ‘extrinsic evrdence in. '_-‘ i 3'. i

support of and |n opposrtlon




MOTION TO EXPUNGE LIS PENDENS---..' b

."Rulmg qn the Motlon e

. <Eitlierno real property elaim orno A
.probable valldlty grant motlon & lrs : :
pendens must be expunged

| °Otherwlse deny motlon

BUT - el

i MOTION TO EXPUNGE LIS PENDENS.__,‘- 4
b -Undertaklng (CCP § 405.33) ' L
. +-<If the court finds a'real | roperty clalm and: S
.-+ .probable validity, but a lequate relief can he & -
'secured by.an undertaking, court.can *: -

.. conditionaily grant the motion to ex| ungeon.- - ;-.? 'I

- Respondent’s posting of an undertaking.

+Amount: “such amount as will indemnify.
-.[Petitioner] for all damages proximately
resultmg from the expungement which' the
" [Petitioner]- may incur if the {Petltioner]
prevalls upon t e real property clalm sk




ot MOTION TO EXPUNGE LIS PENDENS
. ‘Undertaking (CCP § 405.33) . -~ ' ..+, '_ i

B +-<For'purposes of determrnrng amount of

undertaklng, presumption of uniqueness of reaI
- property does not-apply unless the subject
. .property.is improved with.a smgle-famrly home s
- that Petitioner |htends to. occupy. ' \

“» Court must set a return date for fulflllment of Revn

undertakrng condition.? -, S
« If movidg party (Respondent) falls to fulflll the ' '_'
-conditien by return‘day, motion is denied without"

further notlce or hearlng and lis pendens remalns '

ke MOTION TO EXPUNGE LIS PENDENS |
| °Fee Award (CCP § 405.38) : '_ .
oy 'Court “shall” award prevarlrng party -

- " reasonable fees and costs in making Or
’ ...-opposing-motjon unless’ the court finds

: that the other party acted wrth substantral :
.. .- justification or that other crrcumstances g

e make the award unjust




MOTION TO EXPUNGE LIS PENDENS

r 'Appellate Remedy (ccp § 405, 39)
_' b -Order on motion is expressly not

appealable AT ¢ ‘

e -+ +Only remedy |sWr|t of Mandate

e Wit petltlon must be flled w/m 20 days of

B _'fTrlaI court may extend deadllne by
i addltlonal 10 days ) i

' }_‘_

5 | MOTION TO ENFORCE SE1TLEMENT
 .“CCP'§ 664.6 | T
.. -« Authorizes court to enter judgment

"~ ‘pursuant to. the terms of a settlement

- agreement. .

' sSettlement must elther be in wr|t|ng or
o oraIIy in court and on the record.

e Wr|tten settlement must be si ned by. th "
art not by counsel on behal of a. party o) -;

cCP § 664 6(b), (c)

12



MOTION TO ENFORCE SE1TLEMENT
'._"-Need nqt allege breach to obtaln o
" ‘judgment. HMu_keé(ZOOS) 16.7.;.';; i
- Cal, App. 4th 1174,1184-1185. . © -
- '_-Also authorlzes the court to retaln e
- - jurisdiction over the: settlement unt|l oo o

performance is complete. A ST

¥ -+ -‘,<.._ ‘_ ‘. :.“_'.'

MOTION TO ENFORCE SETI'LEMENT
'-"'.',:-Lrtrgatlon must be pendmg |rb V. T

S mthemcm-fm,—mm&(zoom 78
- Cal. App. 4" 840, 845.. -

L1 «“Signed. wrrtlng srgned by all partles to the -
e agreement o e
°Must be an enforceable contract under

ordlnary contract prrncrples See Terrv
-' Conlan (‘2005) 131 Cal App 4th 1445 e




MOTION TO ENFORCE SETI'LEMENT

 -, -Srgned by counsel not aIIowed in Probate

i proceedlngs, but may still be enforceable as an’”

i ordlnary contract gutside of CCP § 664.6. Le_vy
- V.. Supetrior Court (1995)-10 Cal. 4th 578 586.

ronive . Court may adjudicate terms of. settlement (i.e.,
. what the terms are). 'Malouf Bros V. Drxon
T (1991) 230 Cal. App. 3d 280.. :

S5 BUT may not modlty the terms of the agreement' e

MOTION TO ENFORCE SE'ITLEMENT

f-“OraI settlement before the court” Verbal : '

£i0 acceptance, not absence of objectlon to .

. terms. Fiege v. Coo e(2004) 125 Cal App

- '4t1350,1353-1355. P
By the partres not counsel Johnson V.-

Det of Corrections (1995) 38 Cal App 4th
LA 17oo 1707- 1708* e

14



MOTION TO ENFORCE SETI'LEMENT

iy “Before the court” means in a]udrcrally

i supervrsed proceedrng Marrrae of Asem

. (1994) 7°Cal.4"896,909. . . .- - . |

"'s General referenCe under CCP § 638(a) OK Not X
3 specral reference ‘under. CCP § 638(b). IVIurh V..

- “Radilla (1996) 42 Cal. App: 4% 707, 713,

. Not at deposrtlon Datatronrc S stems Cor V.
Seron*lnc (1986)176 Cal App 3d 1168 1174

MOTION TO RECONSIDER
- q'CCP § 1008 st e

'.,'Motron mustbe: = ke
“ " » Brought before the same judge that made the

. earlier-order; - -
- - ~+Made w/inm 10 days after NOE of earlrer order,

, . . .<«Based.on “new or different facts

crrcumstances or law” than those before the
- court at the time of the earlier ruling;. ;

40 ’°3upported by a declarations

_ '_-_'-_'* Made and decrded before entry of judgment B

15



' MOTIONTORECONSIDER . ..,

B '-0;

“Same Judge” includes “same court” "‘f
-~ the orlglnal judgeis not available._

10 days is extended per CCP §: 1013 _
i (service by mall) & CCP § 1010 6(a)(3)(B)
R (electromc serwce) - ,

MOTION TO RECONSIDER .

“New or dlfferent facts cwcumstances” 3

Poe Requlres showmg that those-facts or- L
‘circumstances eould-not have been presented
-earlier with’ reasonable diligence. New York -
.Times_Co. v. Superior Court'(2005) 135 Cal
- App. 4th 206, 212- 213

' ¢Must show a valid reason for hot presentmg
“* the facts or clrcumstances ‘earlier. Gilberd v. :

-' _CTr_en'q,s_t(1995) 32 Cal. App 4t 1494, 1500 e

16



MOTION TO RECONSIDER

e “New or dlfferent facts circumstances”
] ~Grant ' - ey
il Newly-produced documents that were '

o requested but:not produced by time of "
hearmg ‘Hol rster_v BenZ| (1999) 71 Cal
. ‘App-. 4t 582, 585. - K

. ,» Court failed to consrder tlmely-flled MPA i,
_Johnston'v. Corrl (2005) 127 Cai App 4th o
553+556 S R e :

MOTION TO RECONSIDER

o °“New or. different facts; clrcumstances” i
s -Deny : i n ol - T
. 5 Ewdence that could have been presented earller

" Motris v. AGFA COr (2006) 144 Cal App 4th
.1452,1460. 4 - - -

Bl Mistake Pazdrka V. Caballeros Dlmas Alan

Inc. (1998) 62 Cal App 4th 658, 670 3 T

WL Depo testlmony without a showmg as to why depo. e

i was not taken earlier. Jonesw. P.S. Develo €O, i 2
Inc (2,008) 166 Cal App 4th 707, 725




MOTION TO RECONSIDER

'-'-".'."-“New [4 different I ' ?’,_

SRR T SERe R e o

& .

e Newly pubhsh,ed case

-Newly depubllshed case Farmers Ins Exch
- Vo Suerlor Court (2013) 218 Cal App 4th 96
"_-"}*108;1.12 . I s

MOTION TO RECONSIDER by 29t

“New or, dlfferent I ' _’_’_

'"”T-Deny G i
«New statute vylthout retroactlve effect CCP kI

8 1008(f) & e
-Court got the Iaw wrong Gllberd V. AC _
L * Tranlt supra 32 Cal App 4th at 1500

18



MOTION TO RECONSIDER

.

'.:-Requlrements of CCP § 1008 are S
jurlsdlctlonal CCP.§ 1008(e). -
" »CAUTION: Failufe to follow the . *
P reqmrements of CCP § 1008 rnay be -
- - punished as CONTEMPT and. SANCTIONS

- awarded perCCP § 128.7. CCP §
b 1008(d) ELE |

"I 'MOTION TORECONSIDER ;. ',

R v

'°If Mo’uon to Reconsmer is’ granted lt

e only aIIows thacourt to revisit the earller "
" order. Court may still reafflrm the order =

* .. Coms v..Miller (1986) 181 Cal App 3d
© 495, 202. : -

19



MOTION TO SET ASIDE ORDER OR
Al JUDGMENT ey

e

CCP Baps) s o
?Authorlty to. set a5|de an order or ¥ ey
. judgment based on “mistake, . 4 '
o '_ madvertence surprlse or excusable

MOTION TO SET ASIDE ORDER OR
i JUDGMENT ey

."-Sltuatlons | ke
. «Petition granted W|thout opposmon, &
-~ «Motion granted without. opposmon S
' -CAUTION ‘CCP.§ 473(b) generally. does not' Ll
.. ...apply to dlscovery proceedmgs St
il .,,‘ . Lookto the C|V|I Dlscovery Act for rellef ; el

! - -‘.".. ‘ : : z ‘.. :._ ’




MOTION TO SET ASIDE ORDER OR
G JUDGMENT i

.y

'.-, . Procedure

.- Must be flled w1t'h|n a “reasonable tlme” 'and inno . _
~_event later than six- months after the judgment OF. .+

.o - - orderwas made.* _
e Entay not NOE! *Lee v. Wells’ Far o Bank N. A. (2001)
Lo al. App. 4t 1187,1199-1200. '

-S|x ‘months is urrsdrctronal Austm V. Los. An eles '. :
Umfled Schtro DISt (2016) 244 Ca % App 4t 18 o

. 7928, _
ety Must attach the | I‘ adm or other _'a' er that
would c'ure £ : Sk e

Wl MOTION TO SET ASIDE ORDER OR JUDGMENT+

+

: .‘_'~Showmg' ok o “ .

: -~ Attorney. Affldawt of FauIt

(i 5 _« Attorniey. must sh_ow “mlstake madvertence surprlse

- ‘o¥ neglect”.

-« Relief mandatory unless the court flnds that the . .°

judgment or order was not entéred begause of-
. attorney’s mlst’ake madvertence surpri‘se or
"~ negleet.. . . S
. Showmg need not be “excusable” Just that the
65 Iawyer screwed up! -
. +Includes mistakes bi' emplo ee of counsel Hu Vaits,
Fan(2002) 104 Ca App th 61 64 bt [ LS )

21



MOTIONTO SET ASIDE ORDER OR JUDGMENT: -

e
e

-Showmg. L :

.. +Attorney; Affldawt of Fault i

~“*Not avallable fo pro per partles N e
If granted attorney must pay reasonable
compensatory Iegal fees and costs to

e opposmg counsel or partles

Wl MOTION TO SET ASIDE ORDER OR JUDGMENT+

s -Showmg Gl
: -Wlthout Attorney Affldawt of FauIt

et -_-Party must show “mistake,. madvertence, e
. surprise or excusable: neglect” ' e

, “«Relief is discretionaty. . ‘
O Mlstake of fact OK (L |eberman Ve Aeta Ins

Co. (1967).249 Cal. App: 2d.515, '923-524); o

L f *:NOT mlstake of law. (Héarn A Howard (2009)
177 Cal App 4th 1193 1206) 2t

22



MOTION TO SET ASIDE ORDER OR JUDGMENT*
i 'Showrng e
At ‘Wrthout Attorney Affrdavrt of Fault

_' b -Surprrse “some condition or srtuatron in: .
. which a party..is unexpectedly placed to hrs
-injury, without any default or negligence of -
- his:own, which ordrnary prudence tould not -
. have guarded against.” Credit Managers -
b *+.Ass’n’of Southern Calif. v. National . -
. Independent Business AII| nce (1984) 162
Cal App 3d 1166 1173 s G

MOTION TO SET ASIDE ORDER OR JUDGMENT+
i °Showrng o
3 -Wrthout Attorney Affrdavrt of FauIt

b : -Excusable neglect: must show a reasonable

_ excuse and reasonable diligence. Jackén V.
gank of Amenca (1983) 141 Cal. App 3d 55
8
o8 Party was rII unable to understand pleadlngs,
‘was misled, Jedr mind trick: : L e
“ Attorney s press of busrness alone not _',_ et
enough ] ';. ; .

23



MOTION T0 SET ASIDE ORDER OR JUDGMENT+

i Court has dlscretlon to award fees and costs, _'

| " -" or order rellef condltlonally

i Mo,TIQNT.T(j' s'TR-ITK'I"E_,% ot

“ccp §§ 435-437 CRC 3. 1322

'J-Avallable to stuke aII or a portlon of a ' |
" Petition. or Answer. Ak

-.'-Materlal may be strrcken on motlon or. y

. the_ _court_on its: ownl motron | CCP § 436

2o

24



MOTION TO STRIKE

-What can: be strlcken‘? CCP § 436(a), (b)

. *Any’ |rrelevant false, or |mproper matter,.,

et < All or any. part of any.pleading not filed | in® -
; S conformlty W|th Iaw, court ruIe, or court order

_*Motion based on the face of the pleadlng or

matterssubject to judICIal notlce CCP §
437 S T o

MOTION TO STRIKE

“Irrelevant false or |mproper”
: 7 e Conclusory allegations -

« “Vader lacked the. requ|5|te mental capamty to
_' execute the Trust.”

. BUT “Vader Iacked the requr5|te mental capacity
.- to-execute the Trust because he did not :
understand the nature of the testamentary. act,
- understand and recollect the nature and S|tuat|on
- - of hIS property and remember and: understand his -
T ol -relatlons to his children” is- OK.. -Pérkins v.:
.Suerlor Court (‘1981) 117 Cal App 3d 1 6

25



MOTION TO STRIKE

“Irrelevant false or lmproper”

it -Improper damage clalms (not SUpported by
“-the cai.rse of action) S v TE .
i Attorney s fee claim -
i Punitive. damages S

b -Anythlng mvolvmg thls guy

Tk -_‘_.

_ : S MOTION TO STRIKE
“Not flled in conformlty wrth Iaw, court ruIe or >

" courtorder” S T
et Ne: verification (Prob. Code: § 1021) S ik

. .« Amended: Petrtlon filed after deadline set by oourt s
.-« Amended Petltlon that exceeds. court’s substantlvef e

o authorlzatlon (e.g., after demurrer)

G Amended Pet|t|on flled after Answer flled but
o wrthout Stlpulatron or court order: : :

. e Non- Iawyer flllng Pet|t|on on behalf of another |

person* T T

26



MOTION TO STRIKE

5 -M&C Requnement CCP § 435 5
e At Ieastv5 days prior. t° Mingee

s Slmrlar to Demurrer/MJOP

*°T|m|ng SEE e Sei
- +F&S not Iater than date responswe pleadlng |s due
. CCP § 435(b)(,1.) _ :
. #dn Probate the date of. the hearlng Prob Code § 1043
---16/9/5 Rule v ghe

2" -

L

. ... MOTIONTO STRIKE
L APEPErS s T et T s FE
_+ Notice s e L e

«« Unless the Motion seeks to strike the entlre pleadlng, an entire COA by

: entire paragraph or entire defense, the matter to be stricken must
. _be'quoted in the Notlce verbatrm CRC 3 1322(a) e

CAMpR s e e e b e
_+M&C Declaratlon 4 e O e SRS gl
"+ RFIN (Optlonal)

0 Opposmon e 4 - ; - :
“+. “+'Respondent may amend the Petltlon once before the *
.. Opposition to the Motion'is due. . FA

: _' < Does- not apply toa S|tuatlon where the Motlon to Strlke |s dlrected
: at an i Properly-flled amended Petltlon o i . .

-

27



s °RuI|ng on the Motlon ',"".

MOTION TO STRIKE

.y

AaE °S|mi1arto Demurrer

A .' wrth a view to substantlal justrce CCP § 452

_ .Allegatrons are presumed true. .Clauson'v.. = S5
" Superior Court (1998) 67.Cal. App. 4" 1253, 1255

. -+ If entire pleadingstricken, court may grant Ieave
- +. -~ *tp amend. .CCP §'472a(d)... - 5
" s Less'then. entire pleadmg strrcken or Motion Vs

‘ demed ,Respondent answers AR , S

-’ . . . + . o

MOTION TO AMEND

e 'CCP § 473(a) L, S
- :«Petitioners may amend the petltion once as

’. i -_‘_.

.- a‘matter of right without leave of court

.- ‘before an'answer is filed or.before the *
.~ opposition to a MTS or Demurrer |s due

" 'CCP§472. * .

+Respondeént | may amend the Answer once as
‘- ‘a 'matter of right within 10.days of filing or .

iy before the opposition to-a MTS or Demurrer ; o

e is due CCP §§ 430 40(b), 472




‘;f'_-‘wi_oﬂo-m TOAMEND .

._4.

-Court has broad dlscretlon to aIIow i3
o amendments on notlced motlon

*Denial rarely juStIfled in the absence of a 0
feii showmg of pre}udice Mgm :
Su erlorCourt (1959) 172 Cal App 2d

MOTION TO AMEND

e -Arguments agalnst grantlng motlon that
;,f would be raised.on demurret or MTS are not
b L ordlnanly conS|dered Kittredge Sports Co

.- . v. Superior Court (1989) 213 Cal App" 3d

T 1045 1048 "-f, Dl

>0 BUT where proposed amendment is fatally
ﬂawed and incurable,’ court could deny motlon

bz - California Cas. Gen. Ins: Co..v. Su| erlor Cou_rt
: (1985) ;1.73 Cal App 3d 274 281

29



7 MOTION TO AMEND
; °DeIay alone not ground for denlal Must

. show prejudicial delay. Higgins v. DeI'Faro
.©.:{1981) 223 Cal. App. 3d 558, 564-565. . -

_.°Sham amendments (those that contradlct i
. earlier pleadings) may be'denied, Vallejo -

‘. Develop. Co. v..Beck Develo Co. (1994) 24
.. Cal. A|f>p‘4th 929,946. - ey

o --Court may impose condrtrons CCP §§
W 473(a)(1), 576 G - %

MOTION TO AMEND

'MOtIOI‘I must mclude a copy of the e
proposed amended pleadmg CRC

3. 1324(a)(1) e +:.
. +Motion must |dent|fy by page, paragraph
- and line number any additions to and -

deietlons from the pr|or pleadmg CRC

3 1324(a)(2), (3)1

30



MOTION TO CHANGE VENUE o

ﬁ-ccp §§ 396b 397(a) “Wrong court”

‘o motion o - g
‘_°CCP § 397 “Cenvemence of wltnesses” :

" motion . e :
-""_'_'Court sj/x is suspended whlle the

| ‘motion s pendmg

s

MOTION TO CHANGE VENUE 5

'-."_..'.'v-_ReIevant venue rules P
. -*Probates:

.+ Prob. Code § 7051 - Countypf decedent’s }

...+ ~domicile at time of death .
.-+Proh. Code §. 7052 County where property of
: nondomlclllary decedent Iocated By
+<Trusts . g D siah “. 2
“* . -*«Prob. ‘Code § 17005 ' “Prlnclpal place of :
e admmlstratlon” (Prob Code § 17002)
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“Wrong Court” Motlon o
et | ; granted ‘transfer.is mandator

MOTION TO CHANGE VENUE g

R

-Relevant venue rules

.. «CAUTION: Code of Civil Procedure does not

frs apply to venue changes in: Conservatorshrp
& Guardlanshlp proceedlngs el
: -See Prob. Code §§ 2210 2217

MOTION TO CHANGE VENUE ha

R,

‘*Deadline to F&S: Not Iater than Iast dey to
-'respond to Pefition, -

“*May be filed concurrently W|th response e

o -Notlce 'of Motion must.specify statutory

- ground. MMv_Cal_lfw : .

(1907) 151 Cal. 159 161
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' MOTION -TQFGH"ANGE-VEN“..ué‘ oo

3 B

P “Wrong Court” Motlon W L T 0 e .
inte Movmg party. earrles burden to prove that
‘. -petition was frled in the wrong court. :
~... Fontaine v. -Su 'erlor Court (2009) 175 CaI
2 App 4*th 830 836 . :

? -+ -",<.._ e

MOTION TO CHANGE VENUE g

ok -“Wrong Court” Motlon - ‘
e -Sanctrons Court has dlscretlon to order losmg
party s counsel}o pay. prevallmg party R
SRy expenses and attorney { fees in making or .'

4 re5|st|ng the motion. CCP § 396n(a), (b)
‘+ - <Must give notice of mtent to seek’ sanctlons

. cacciaguidi v. Suy erlor Court (1990) 226 CaI

: App 3d,181 187 A,
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':f “Wrong Court” Motlon

MOTION TO CHANGE VENUE o

R

.t ecounsel i is personally Ilable for sanctlons May

'- ‘not pass sanctlons on to cllent CCP §
396b(b) e 3 : :
~Factors (1) stlpuiatlon offered (2) good falth

- given the facts and law known at the tlme m '

makmg the motion or selectmg the venue.

_ < " ‘Mission Imports; Inc. v. Sug erlor Court (1982)

':f “Wrong Court” Motlon

31 Cal'3d 921 931—932 |

MOTION TO CHANGE VENUE 5

R,

_"If motion granted

.+ Petitioner is responsrble for paymg costs of’
“transfer (due w/m 30 days of NOE) CCP §
-399(a); -

. * Answeris duo w/m 30 days after transferee court

+ 7ty mails notice that the case has been received with -

new ¢ase number CCP § 586(a)(6)(B), CRC e

31326 e - dgiit

34



MOTION TO CHANGE VENUE .

.y

'-'-'..'."-“Wrong Court” Motlon ,

e < If motion demed

il Respondent has 30 days from NOE to
: respond CCP 396b(e), CRC 3 1326

MOTION TO CHANGE VENUE

. -' “Convemence of Wltnesses” Motlorf

e .» CCP:§ 397(c) - “When the convemehce of [nonparty]

- ‘witnesses and the ends of justlce WOuId be promoted
-“by the change” e
* Not convenience of the partles. ern V. Ohlandt
~.(1931) 213 Cal. ,158,160. 305

e Convemence of a party will onll))/lbe colr:stﬁletred |f I-
e such that-travel .

‘the.party is.extremely ill or fee
.is dangerous. Slmoman V. Slmoman(1950) 97
+ 4. -CalrApp.'2d 68, 69." '

-Not cenvenience of counsel |eman v Llebe
WSG) 180 Cal. App 3d 914 920:
i 8 Not cbpvemence of expert wrtnesses Wrm, supra
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MOTION TO CHANGE VENUE .

-“Convenrence of Wltnesses” Motlon s
; . «Transfer i is drscretronary CCP 8§ 397 hieng i
_- .Must F&S wrthln a “reasonable tlme” after'. s

response to Petrtlon is. flled CCP §
396b(d) et

i Movmg party must advance clerk’s cost of £

transfer upon frling CCP § 399(a)

.

MOTION TO CHANGE VENUE il

“Convenrence of Wrtnesses” Motron

1 Motlon must set forth the foIIowrng facts

T Names of expected witnesses’ for both srdes +
o Substance of ekpected testlmony, e ¢

“+Whether witness has been deposed.or gwen a

. statement, .and, if so, the dates they occurred
SR Reasons why current venue is mconvenrent,

$iei s Reasons why “ends of justlce” would be served by h

transfer et B A
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MOTION TO CHANGE VENUE

2o -Alternatlves to motlon practlce
i) Stlpulate to the transfer (slow).-

-« Written stip & order requwed o
'-'-Payfeesasaglieed Br LR g
-Dlsmlss and refile (faster‘?) S R
S Petltloner dlsmlsses ‘without | reudlc Rl
+4 ~Before vehue motlon is filed. Vi

.. «if there are SOL issues, get a wrltten agreement‘
- that refiling will be treated as havmg been filed -

&y on the orlgmally-flled date
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