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What Is Mediation and Why Participate 

 Client’s “last chance” to control their own destiny
 Voluntary
 Mediator’s role
 Confidential (Evidence Code §1119 (c))

o “All communications, negotiations, or settlement 
discussions by and between participants in the course of a 
mediation or a mediation consultation shall remain 
confidential.”

 Client saves cost of litigation and controls risk
 Free discovery (of substance and/or strategies and/or 

problems)?



When Does Mediation Start  

• Start mediating when you first get a case

• Be strategic not formulaic

• Pre-mediation conduct/relationships impact 
mediation



Pre-Mediation Conference 

• Importance of Conference

• How to prepare

o Have a clear intent

• What to discuss in conference

o Anticipate barriers to settlement

o Tell the mediator what you need from her

o Talk about logistics

o Design process with mediator



Mediation Brief – Audience, Tone and Objectives

 Who is your audience
o Mediator:  Help the mediator help you and your 

client
o Opponent:  Educate Don’t Intimidate

 Writing style and length
 What to include
 Tone - Do’s and Don’ts



Preparing for Mediation:  Both You and Your Client 

 Yes, it is very important!
 Appearance
 Authenticity
 Prepare for difficult but obvious questions – be prepared to give answers to 

current complaints, past complaints and be ready to deal with the obvious 
issues raised by the “other side”
o Example for PI plaintiff:  You had two prior surgeries to your back, how 

will you convince a jury that this fall is the reason that you can no longer 
work?

o Example for premises defendant:  Your floorwalker did their inspection 
within 10 minutes according to the checklist…how will you explain this 
to a jury when it likely takes 20 minutes to simply walk the premises?



Joint Session(s) at Mediation – Pros and Cons   

 Pre-Zoom and Zoom
 Benefits/risks of a joint session
 Reasons counsel and parties are trending against – Tom’s 

View
 Reasons joint session is making a comeback – Lauren’s 

View
 Preparing parties and counsel before a joint session



Basics of Negotiating at Mediation

 Prepare in advance and control expectations of client
 Explain compromise settlement!
 Handling stratospheric demands and avoiding insulting initial offers
 Messaging and signaling with offers
 Try to anticipate a bottom line:

o BATNA
o WATNA
o Honest appraisal of attorney’s fees and costs of suit
o Honest appraisal of CCP §998 and consequences
o Spend time with your client explaining the plus and minuses and the risks of not settling



Basics of Negotiating at Mediation (continued)

 “Hard Ass” or “Reasonable” Negotiating
o No “right way”
o Each case is unique
o Each party is unique
o Each mediator is unique
o Sometimes you don’t have a choice…it is client’s 

decision ultimately



Written and Signed Mediated Agreements 

 Important to enforce settlement!  CCP §664.6
 Who Can Sign?

o Previously the agreement must be signed by the party 
against whom it was to be enforced

o Amendment to CCP §664.6 – Attorney can sign on behalf 
of client

o Warning: an attorney who signs the writing on behalf of 
a party without express authorization to do so shall, 
absent good cause, be subject to professional discipline.



Written and Signed Mediated Agreements (continued)
 Have a checklist ready:

o Basic Terms of Settlement
 Parties
 Payment amount(s)
 Deadline for payment
 Dismissal with prejudice
 Full Release of all current and future claims
 Express Purpose:  to enforce under CCP §664.6

o Provides for later “robust” settlement agreement and release
o Other Issues 

 Confidentiality
 What to do if later there is a dispute over the agreement?

 return to mediator?
 prevailing party entitled to collect attorney fees and costs?

o Everything is negotiable…but know what is important to your client in advance and get it 
involved in the negotiation process early…no surprises – avoid “just one more thing…”



QUESTIONS?????













 

 

Thomas C. Crosby 

1 Lakeside Drive, Suite 201 

 Oakland, CA 94610 

tcrosby@crosbyadr.com 

Phone: (510) 418-0040  
                 

 

Professional  Summary   

In July 2016,  Tom Crosby decided to  c lose  Crosby & Rowell  and pursue  his  

dream of  a  ful l -t ime media tion pract ice .  Tom’s pr ior  l i t iga t ion pract ice  

included c laims of  personal  injury,  wrongful  death,  toxic  torts ,  ra ilroad 

hearing loss,  professional  malpract ice ,  sexual  harassment ,  wrongful  

terminat ion,  publ ic  ent it ies and commercia l  disputes.  He has represented  both 

defendants and plaint i f fs .  

Experience 

Crosby ADR - Mediator                                            July 2016 – Present                     

 

Crosby & Rowell LLP 

 

 

                                      May 2001 - July 2016                  

 

Gordon & Rees LLP 

 

                                     June 1983 - April 2001        

Crosby, Heafey, Roach & May 

 

                                October 1981 - June 1983           

Education 

Mediation Training by Steven Rosenberg 

Advanced Mediation Training 

October 2017 

Mediation Training by Steven Rosenberg 

Facilitative Mediation 

February 2017 

Straus Institute for Dispute Resolution, 

Pepperdine School of Law 

Mediating the Litigated Case 

February 2005 

UC Hastings College of the Law May 1981 

Santa Clara University May 1977 

Mediation Affi l iations  

•  Board -The Media t ion Society  

•  Co-Chair  -  ACBA ADR Execut ive Committee  

•  Board – Contra  Costa  County Bar  Associa t ion ADR Sect ion  



LAUREN E. TATE  
 

 MEDIATOR 
Tate & Associates 
1321 Eighth Street, Suite 4 
Berkeley, CA 94710 
Tel: (510) 525-5100 cell: (510)333-3877 
ltate@tateandassociates-law.com 
 

2012-PRESENT 
Berkeley, California 

Lauren Tate has more than 30 years’ experience handling a wide variety of cases through trial 
including personal injury, medical malpractice, premises liability, product liability, intentional tort, 
real property, and contract disputes.  Lauren’s mediation practice encompasses those same areas.  
Lauren is particularly skilled at maintaining control of negotiations, managing expectations and 
helping the parties reach settlements in emotionally charged cases.  She is adept at connecting with 
the parties, engaging them in the process, and making sure that they are heard, feel empowered, 
and are committed to lasting resolution.  With a strong belief in the power of mediation, Lauren 
brings to bear her extensive legal experience and emotional intelligence to create an atmosphere in 
which all of the necessary legal and non-legal issues are addressed and cases are resolved.  
 

EDUCATION AND MEDIATION TRAINING               
                                                       

JURIS DOCTORATE MAY 1986 
University of California, Davis, School of Law               
Admitted to the California State Bar, December 1986 
BA, ECONOMICS, UC BERKELEY JUNE 1982 
 
MEDIATION TRAINING 
Mediation Certificate Program, Steven Rosenberg   October 2012 
Advanced Mediation Training, Steven Rosenberg   October 2015 
Mediation and Collaborative Practice, Woody Motsen   April, 2016 
Strauss Institute for Dispute Resolution   June 2016, 2018 
Pepperdine University 
Advanced Mediation Skills and Techniques 
Working Creatively With Conflict – The Center for Understanding                         April 2021  
                                                            In Conflict 

 
 COURT ADR PROGRAM PANELIST            

 Alameda County Mediation Program Panelist 
 Contra Costa County Superior Court ADR Program Panelist 
 Marin County Settlement Conference Panelist 
 San Francisco Settlement Conference Officer 
 
MEMBERSHIP                                                                                
  Alameda County Bar Association, Contra Costa County Bar Association 
  National Association of Women Lawyers, Queen’s Bench 
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