Memorandum
September 18, 2017

To: Brian Pearlman
From: Dorothy Bischoff

Re: Stay-away orders 
Your questions:

You asked for a memo on the state of the law regarding stay-away orders and their validity as a condition of pre-trial release. Some of your more specific questions were whether a court can issue a stay-away:

•
from a person in the absence of a threat to harm;

•
from a crime scene location, like a retail store;

•
as a condition of OR, and what if any limitations apply;

•
in a case where the custody status is other than OR at AN, like 
ORPJ prior to AN, bail, or cited from jail;

•
in a DV case, and are there any limits there. 

Short Answer:
Stand-alone stay-away orders are valid only if based on specific statutory authority. Below I explain inter alia the prerequisites for a valid SAO under the most commonly-cited authority, PC 136.2. 
Conditions, including SOAs, issued as a condition of OR are also appropriate if reasonable under the California Supreme Court’s 1995 York decision. There is a potential argument that the court cannot impose conditions infringing on a person’s constitutional rights, based on a post-York federal case. But, in general, courts have discretion to impose reasonable OR conditions; meaning they somehow relate to the specific defendant and case. And, as York points out, the legislature intended courts to have the discretion in imposing those conditions to address return-to-court and public-safety concerns.      
Challenges to unreasonable conditions can be pursued, generally through habeas corpus petitions. But because a client risks remand or continued custody for refusing to agree to OR conditions, it may be best to agree, but also object and indicate that review may be sought.  
Analysis

1. Stand-alone stay-away orders must be based on specific statutory authority.

Courts have no general discretionary authority to issue stay-away orders. The power to issue these orders must arise out of statutory authority—must be tethered to something. 

A. PC § 136.2 limited to people, not places.

For example, Penal Code section 136.2 authorizes the trial court in a criminal case, “upon a good cause belief that harm to, or intimidation or dissuasion of, a victim or witness has occurred or is reasonably likely to occur,” to issue orders (generally referred to as “criminal protective orders”) prohibiting contact with a victim or witness. Restraining orders authorized by 136.2 apply to people, not places, under the statute’s plain language: any court with jurisdiction over a criminal matter may issue orders including: “. . . An order that any person described in this section shall have no communication whatsoever with any specified witness or any victim, except through an attorney under any reasonable restrictions....”
 

B. 136.2 and Stone-Babalola: need impending threat to victim relating to criminal process.  
Criminal protective orders under 136.2 lie only where there is some threat to the criminal process. Specifically, they are “aimed at preserving the integrity of the administration of criminal court proceedings and protecting those involved in them. It therefore follows that the required good cause must show a threat, or likely threat to criminal proceedings or participation in them.”
 These protective orders are only valid during the pendency of the criminal proceedings and as a prejudgment order.
 
And except in cases charging domestic violence, the court cannot base the protective order on the underlying charged conduct alone: “while past harm alone is sufficient for issuance of a criminal protective order in domestic violence cases, when there is no charge of domestic violence, more is required.”
 
So, any protective order issued under 136.2 must be based on evidence of a threat or other conduct directed at a victim or witness, which would tend to affect the trial process—not simply on the conduct underlying the case. Objections should be lodged against any 136.2 that falls short of this standard. Violation of a 136.2 order can result in a prosecution under 166(4), so no such order should be issued without due process, including a noticed hearing with confrontation rights.     
C. Exception: domestic violence, stalking. 

The rules differ in domestic violence cases, but that doesn’t mean a court must issue a stay-away order, only that it may consider the facts of the underlying case. Thus, under Penal Code §136.2(h), in any domestic violence case, “the court may consider, in determining whether good cause exists, the underlying nature of the offense charged, and the information provided to the court under Pen C §273.75.” So, you may still argue that good cause does not exist.   
Other statutory authority under which a court may issue a SAO order include: in a stalking case under Penal Code section 646.91; as a probation condition after a domestic violence conviction under 1203.097; as a probation condition if reasonably related to the goals of probation under 1203.1; and as a reasonable condition of OR release under 1318(a)(2).
So, to answer your question whether the court can order a client to stay away from the location of crime (such as retail store) or a complaining witness where there is no threat of violence: as explained, neither of these orders—if stand-alone orders under 136.2—would survive review because 136.2 orders must relate to people, not places, and there must be some evidence of a threat or interference with the criminal process. But, as discussed below, the court has broader authority to issue orders as conditions of release. 
2. A court may attach reasonable conditions to own-recognizance release, including a stay-away order.
Beyond the statute-based protective orders, courts have discretion to issue protective orders as conditions of bail or own-recognizance release. In general, these conditions must be reasonable and case-specific. Unreasonable conditions, that do not relate to ensuring court appearances or other case-specific concerns, may be challenged, but the standard of review is tough: abuse of discretion. Note, though, that York has given a broad reading to these concerns—including crime prevention.  And if the client wishes to remain out of custody, he or she should abide the conditions until any challenge is resolved.  
A. Discretion to impose SAO as condition of OR.

Under section 1318, a defendant who seeks OR release may obtain such release only if he, among other things, promises “to obey all reasonable conditions imposed by the court or magistrate.”
 These conditions are meant to ensure public safety and the defendant’s future appearance.
 The court may condition an O.R. release on the individual defendant’s needs as they relate to making subsequent court appearances. But the condition must be based on the specific facts of the defendant’s case.
 
In the 1995 York case, the California Supreme Court rejected the petitioners’ argument that: (1) 1318’s reference to “reasonable conditions” encompasses only conditions reasonably related to assuring court appearances, to which the drug testing and search conditions did not relate; and (2) 1318 could not be properly interpreted to authorize the required waiver of constitutional rights.
 

York held that release conditions could go beyond those aimed at ensuring that a defendant will return to court. The Court noted that OR release is discretionary under Art. I § 12 of the California Constitution, and that nothing in the constitutional language “properly may be interpreted to limit a court or magistrate to imposing only those OR release conditions that are aimed at ensuring a defendant’s appearance at future court proceedings.
 
The York court also observed “that section 1318, subdivision (a)(2), authorizes the imposition of conditions that may implicate a defendant’s constitutional rights, provided that imposition of such conditions is reasonable under the circumstances.”
 But because section 1318 does not define what are “reasonable conditions,” or otherwise indicate what, if any, limitations should be applied to that term, the York court looked at the statute’s legislative history.
 
That history suggested to the York court that the legislative intent was to empower courts, in imposing OR conditions, to weigh public safety considerations as well as return-to-court concerns:
 “...the Legislature contemplated the authorization of conditions unrelated to ensuring an accused’s future appearance in court, and intended to allow the court or magistrate broad discretion to impose reasonable conditions of OR release, including those related to the furtherance of public safety.”
 
Speaking directly about SAOs, York in dicta pointed to legislative history that would support issuing them as an OR condition and found nothing in 1318’s legislative history suggesting it was meant to preclude imposition of a reasonable condition even if it implicates constitutional rights. “To the contrary, certain conditions cited in the committee reports that analyzed Assembly Bill No. 4282—e.g., directing a defendant to refrain from having any contact with the alleged victim—involve placing restrictions upon a defendant's constitutionally based liberty interest.”
 
B. Challenges to York: 1) 9th Circuit Scott case, and 2) limited to felonies.

On the bright side, York notes the Legislature’s concern with protecting pre-trial defendants from arbitrary conditions, citing the author’s language: “this bill will not only provide legislative authority and guidance for the courts, but will protect defendants from capricious release conditions.”
 

So, under York the reasonableness of a condition depends upon the relationship of the condition to the charged crime and to the defendant’s background, including his prior criminal conduct.
 
While York rejected the argument that “the OR release conditions challenged [there] infringe upon the presumption of innocence to which petitioners are entitled,”
 the United States Supreme Court has recently reaffirmed the innocence presumption and we can cite Nelson as support for the more unreasonable conditions that appear based on an improper presumption of guilt: “Absent conviction of a crime, one is presumed innocent.”

(1) 9th Circuit’s Scott case.

A couple of notes about York: First, while York approved of conditions (a search condition and counseling) that implicated fourth amendment rights,
 the Ninth Circuit later ruled that a federal district court could not condition O.R. release on a waiver of Fourth Amendment rights,
 criticizing York in the process and noting post-York U.S. Supreme Court precedent. With no California court having addressed this issue since Scott, a challenge to York’s contrary ruling may lie based on Scott’s logic. 
(2) York specifically did not address misdemeanor OR release conditions. 

Also, York is arguably limited to felony cases, as the court specifically noted that it was not addressing whether these conditions could be imposed in a misdemeanor, “...such persons having a statutory right to OR release ‘unless the court makes a finding upon the record that an [OR] release will not reasonably assure the appearance of the defendant as required.’ (Pen Code., § 1270, subd. (a).)”
  

So, you can argue that conditions must be related to ensuring subsequent court appearances,
 though York suggests they can be public-safety related. Of course a court could fashion many restrictions (including SAOs) using a return-to-court rationalization. And, again, under an abuse of discretion standard, if the court makes a good-enough record, even wide-ranging, seemingly unrelated conditions may survive challenge.  
B. Client already cited or bailed out; Court at arraignment may impose additional conditions.
You asked whether, if a client shows up out of custody at arraignment, having already been cited or bailed out, or on ORPJ or ACM, the arraigning court could impose new or additional conditions. 

In short, I see no reason why not. The granting and revocation of OR status are matters within the trial court's discretion.
 If a court can revoke OR, then it follows that a court can change the conditions, all subject to a standard of reasonableness and review under an abuse of discretion standard. 
On the other hand, one could argue that under the 2002 In re Alberto
 case, a different arraigning court would abuse its discretion in changing the conditions of OR if set by a judge of equal jurisdiction, in the absence of good cause founded on changed circumstances. It could, of course, charge a commissioner’s ruling. 

C. Object, but agree to abide the condition pending challenge. 

Obviously, our clients will often accept just about any condition to get released, a possibly good strategic choice depending on the case and defendant. But if no objection is lodged, that may bar writ relief.

A possible path to review is for the client to expressly accept the conditions, but lodge an objection in order to seek review. Under 1318 they will be required to sign the promise to obey, and they are well-advised to follow conditions pending review. 

3. Commissioners have authority to set OR conditions.
Article VI, section 22 of the California Constitution authorizes the Legislature to provide for the appointment of commissioners to perform subordinate judicial duties. Courts have the inherent authority to appoint commissioners.
 

Commissioners may perform a variety of functions, including: hear and decide small claims cases;
 conduct arraignments;
 issue bench warrants upon a defendant’s failure to appear or obey a court order;
 and sit as juvenile court hearing officers.
 These duties require no stipulation.

Specifically, a commissioner “may conduct arraignment proceedings on a complaint if directed to perform those duties by the presiding judge of the court, including the issuance and signing of bench warrants.”

I find no authority directly conferring on commissioners the power to set OR conditions. But, the statutory power to conduct arraignments could be interpreted as implicitly covering that task. And I find nothing to suggest a commissioner lacks that authority. 
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