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Presenter
Presentation Notes
Terry to do intro



Webinar’s Focus
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1. Overview of big picture issues

2. Providing different perspectives
 Karen - Employer & Investigator concerns
 Terry – Employee concerns

3. Conclusion & Questions

* Feel free to ask questions in the “Chat” throughout 
the webinar

Presenter
Presentation Notes
big picture issues; not a deep dive into “how to” – investigations or picking apartOur perspective having handling hundreds/thousands, with litigation (K testifying; T plaintiff & admin ; both have seen both sides of thingsOverview & best practicesSome of the Gray areasKaren – Investigator perspective, some EmployerTerry – mainly employee (accused of misconduct, witnesses, & complainants), some employer (small & mid-sized)Both K & T – Public employee perspective too, as we both focus on that specialized areaPlease feel free to ask questions, preferably use the chat



The Why & 
The Who
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Why Conduct an Investigation?
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 EEOC & FEHA mandate that employers have an 
affirmative duty to take all reasonable steps to prevent 
discrimination & harassment from occurring in the 
workplace.

 In addition, “prompt, thorough, & impartial 
investigations” should be conducted in response to a 
complaint of harassment, discrimination, &/or 
retaliation (Cotran case)

 Finally, EEOC & FEHA mandate that appropriate 
corrective action when necessary

Presenter
Presentation Notes
Mainly KarenDon’t have to get it right, just have to do it rightNote – we will not deal with appropriate remedial action as it is not the job of the EE attorney or investigator



“In response to a complaint…”
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What triggers an investigation? 

o Generally, the standard is “knew or should have known”

o Use a “reasonable suspicion” analysis

Have written policies 

 Employers should err on the side of caution & not make an ad hoc 
determination

Presenter
Presentation Notes
Mainly KarenThe “I know it when I see it” is a joke.  We DON’T want to use that standard



“In response to a complaint…”
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 Obligations of a Supervisor
o Being informed directly
o Observing /overhearing misconduct

 Does a Co-worker trigger the same obligation?

What about a “casual complaint”?  

 Does it need to be formal, in writing, or use legal jargon?

What about “can I tell you something in confidence”?

What about anonymous complaints?

Presenter
Presentation Notes
Focus – what is the triggering point?Terry & Karen togetherI will focus on how I pick apart investigations or issues that I see



“In response to a complaint…”
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 Response should be consistent & equal among all employees

 Employers should have a written policy to avoid disparate 
treatment in response to a complaint

Presenter
Presentation Notes
Both Karen & Terry



Types of Complaints that 
Trigger an Investigation 

Harassment - Quid Pro Quo

 Harassment - Hostile Work 
Environment

Discrimination/Protected Class

 includes perceived & actual 
membership

 Retaliation/Whistleblower

 Think beyond the traditional 
issues
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Presenter
Presentation Notes
This can be VERY brief; just a reminder o& overviewTerry



Types of Complaints that 
Trigger an Investigation 
 Bullying/Abusive Conduct

 Ethical Issues

 Internal policy violation(s) &/or Misconduct
o especially violence, threats, etc
o criminal or general unlawful conduct
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“Prompt, Impartial, Thorough”
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 Prompt
o Initiated & conducted in a timely manner

o Timeline based on complexity, seriousness, number 
& availability of witnesses, etc.

o Other ongoing investigations

o Deadlines or Statute of Limitations (1 yr v. 3 yrs)

o Explain any delay in completing the investigation in 
the report

Presenter
Presentation Notes
Karen, TRL to ask questions at end or note issues she sees



“Prompt, Impartial, Thorough”
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 Impartial … “The Who”

o Unbiased, neutral party
Actual bias – knowledge of the issue &/or parties

 Perceived bias – parties should perceive neutrality

o Not “embroiled” or involved in the controversy
• Witness to the events, overheard the events, told of the events, etc.

o Perception of fairness is as important as actual fairness

o Should be trained & experienced investigator

Presenter
Presentation Notes
KarenTerry asks questions &\or notes issues she seesManagement hack



“Prompt, Impartial, 
Thorough”

 Internal v. External Investigator??

o Cost
o Experience level of investigator, i.e. HR v. trained 

investigator (attorney or licensed PI)
o Size of Employer
o Complexity of issue(s) being investigated 
o Job/rank of accused and other parties

 Do not use employer’s legal counsel

 Attorney/Client & Work Product Privilege

o “in anticipation of litigation & at the direction of 
counsel”
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Presenter
Presentation Notes
KarenTerry can question work product & privilege issues that arise



“Prompt, Impartial, 
Thorough”
 Thorough
o Not merely one side of things, i.e. 

actual or perceived bias
o Interview “all” relevant parties
o Gather & review “all” relevant 

evidence
o meaningful attempt to uncover the 

truth, not merely a rubber stamp
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Presenter
Presentation Notes
Terry & KarenMoralRun up a bill NOTE – there are the basic mandates for an employer’s affirmative duty; we aren’t discussing remediation.  That is another class not taught be either of us!



The How
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Presenter
Presentation Notes
TRL intro, mainly Karen!  I liked this outline; good for lots of investigations from ER & EE perspectiveER/investigator – should followEE – see if the investigator followed general protocol



Scope
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The employer & investigator should develop a mutual 
understanding of the scope of the investigation, i.e. what issues will 
be investigated
o subject(s) of complaints

o parties & witnesses

o type of materials & evidence to be used & obtained

o single incident or ongoing pattern of conduct

o organizational issue v. directed at employee

Presenter
Presentation Notes
Karen – figuring out what the scope isTerry – do you ever feel cut off?  I often question investigators as to why only that



Scope
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 What about “scope creep”?
o “continuous, unexpected growth”; issues that arise or are raised during the 

investigation not part of the original scope

o include or separate in a new investigation/report

o document, document, document

Presenter
Presentation Notes
Karen Terry to ask Karen – what if it arises during the investigation, how do you handle?  How do you handle cutting issues off?  I raise this issue a lot later on.



Interviews
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 Order of interviews 
 Notice
o Public v. private employees (POBR, FOBR, recent 

PERB decision)
o written notification
o scope
o past practice
 Order to participate
 Consistency
 Other statutory or contractual requirements

Presenter
Presentation Notes
Karen to start & TRL to ask questions, especially regarding notice!



Interviews
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 Scheduling of the interviews
o on-duty
o flexibility
o location 
 Recorded
Working with a party’s or witnesses’ 
representative/attorney before the interview

Presenter
Presentation Notes
Same – karen to start, Terry to interject … just like an interview!



Conducting the Interviews
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 Admonishments – confidentiality, anti-retaliation
 Permitting a representative

o Public/unionized v. private
o Witness v. complainant/subject
o Objections/obstructionist representative

 Confidentiality of the interview/investigation
o Blanket confidentiality orders

 Request to go “off the record”
 Neutral, open-ended questions v. interrogation/argumentative

Presenter
Presentation Notes
KarenTRL to provide her perspectiveLast Slide in this section 



The End
(Findings & 

Report)
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Presenter
Presentation Notes
Not the end of the MCLE ;)



Focus on the Goal of the Investigation
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 Did the investigator use the appropriate standard of 
proof, i.e. generally preponderance of the evidence 

 Did the investigator determine the following:
o What happened?
o Who was involved?
o How did it happen?
o When did it happen?
o All relevant information

 Investigator's role is as a fact-finder, not a head-
hunter

Presenter
Presentation Notes
K on the first 2T on the last



Written Report
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 Document methodology & chronology/steps 
taken

Witnesses statements & credibility 
o EEOC guidance language re: credibility factors
o actual memory issues v. actual dishonesty
o corroboration 
o demeanor 

 Evidence relied upon

 Organization of report (by witness or issue)

Presenter
Presentation Notes
KarenT at the end



Written Findings
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 Evidentiary standard 
o Generally, decision-maker needs to know if the alleged conduct 

“more likely than not occurred”, i.e. 50.1%
o Substantiated/Sustained v. Unsubstantiated/Not Sustained

 Only make findings are issues within scope of investigation 
 violation of policy
 violation of the law

Presenter
Presentation Notes
Karen T has questions



Questions 
&

Thank You!
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Terry R. Leoni|Leoni Law
925.699.1800
tleoni@leonilawfirm.com

Karen Kramer, 
Kramer Workplace Investigations
925.838.6435Phone Number: (
karen@kramerlaw.net
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