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I. Executive Summary 

 

The State Bar of California Provisional License Working Group2 (“Working Group”) was 

formed to evaluate a proposal under rule 4.17 of the State Bar Rules3 that would provide prior 

California bar examinees “a five-year [retroactive] window to meet all requirements for 

admission and be certified to the California Supreme Court (“Court”) for admission.”4 A group 

of law school deans and bar applicants has proposed that upon any change to the current 

minimum passing score (“cut score”)5 of the California Bar Exam (“CBX”), a five-year 

retroactive window should apply in which the Court would grant California licensure to any 

examinee within that time window who scored at or above the newly adjusted cut score 

without reexamination.6  

 

On August 10, 2020, the Court rejected such broad retroactivity.7 However, the Working 

Group evolved the proposal for the Court’s reconsideration – a provisional license requiring 

that in addition to having scored at or above the adjusted cut score, examinees must 

complete a period of supervised practicing under a qualified attorney before receiving an 

unrestricted license to practice.8 Under this proposal, upon successful completion of the 

 

2 Proposed Provisional Licensing Program FAQs, The State Bar of California, Office of Admissions, 

https://www.calbar.ca.gov/Portals/0/documents/admissions/Provisional-License-FAQs.pdf (last visited Oct. 19, 2020). 
3 Rules of the State Bar, Title 4 Div. 1, Rule 4.17 (2007) at p.6 

https://www.calbar.ca.gov/Portals/0/documents/rules/Rules_Title4_Div1-Adm-Prac-Law.pdf (last visited Oct. 19, 2020). 
4 Staff Memo, Donna Hershkowitz, Discussion of Expansion of the Provisional Licensure Program to Previous California Bar 

Exam Takers Scoring 1390 or above with a Pathway to Licensure, October 14, 2020, 

https://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000026608.pdf (last visited Oct. 19, 2020). 
5 This study’s use of the term “cut score” is equivalent to the California Supreme Court’s use of the term “pass score.” 

Both terms represent the minimum bar exam passing score an examinee must achieve to pass the CBX. 
6 Letter from ABA Law Deans to California Supreme Court, “Re: Retroactive Application of 139 Cut Score”,  

July 23, 2020, https://www.uchastings.edu/wp-content/uploads/2020/07/Letter-to-California-Supreme-Court-re-

Retroactive-Application-of-139-Cut-Score-July-23-2020.pdf (last visited Oct. 21, 2020). 
7 California Supreme Court Issues Order Finalizing Lower Passing Score for Future Bar Exam Takers, California Courts: The 

Judicial Branch of California, California Courts Newsroom, October 18, 2017, 

https://newsroom.courts.ca.gov/news/california-supreme-court-issues-order-finalizing-lower-passing-score-future-bar-

exam-takers (last visited Oct. 20, 2020).  See also Order Concerning Modifications to the California Bar Examination, 

Supreme Court of California, Admin. Order 2020-08-10 (August 10, 2020), 

https://newsroom.courts.ca.gov/sites/default/files/newsroom/document/20200810121225776.pdf (last visited Oct. 19, 

2020). 
8 Hershkowitz, Discussion of Expansion of the Provisional Licensure Program to Previous California Bar Exam Takers 

Scoring 1390 or above with a Pathway to Licensure, October 14, 2020, supra note 5. According to the draft proposal, a 
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period of supervised practice, the examinee would be eligible for an unrestricted license, 

subject to also meeting the moral character and legal education requirements under Business 

and Professions Code 6060.9  

 

In June 2020, the Court lowered California’s cut score from 1440 to 1390.10 11 The Court’s 

July 16, 2020 letter to the State Bar of California (“State Bar”) explained that the decision to 

reduce the cut score was based on “the changing circumstances surrounding the ongoing 

COVID-19 pandemic in California”12 and that the selection of 1390 was based on findings 

from previously completed bar examination studies as well as data from ongoing studies.13  

 

On October 14, 2020, the Working Group reported its provisional licensing proposal and 

indicated that it anticipated submitting a revised proposal that requires supervised practice in 

addition to having achieved a minimum cut score to the Committee of Bar Examiners, the 

 

provisionally licensed lawyer would be allowed to provide a broad array of legal services for clients under the supervision 

of a qualifying supervising lawyer, including appearing before a court; drafting legal documents, contracts or transactional 

documents, and pleadings; engaging in negotiations and settlement discussions; and providing other legal advice, 

provided that the work is performed . Unlike other states that adopted provisional licensure programs, the limits on what 

a provisionally licensed lawyer can do, or what needs to be done under direct versus general supervision, are largely left 

to the supervising attorney to determine the readiness of the provisionally licensed lawyer. 
9 California Code, Business and Professions Code - BPC § 6060, https://codes.findlaw.com/ca/business-and-professions-

code/bpc-sect-6060.html (2019) (last visited Oct. 19, 2020). 
10 California Supreme Court Issues Order Finalizing Lower Passing Score for Future Bar Exam Takers, California Courts: The 

Judicial Branch of California, California Courts Newsroom, supra note 8. 
11 Hershkowitz, Discussion of Expansion of the Provisional Licensure Program to Previous California Bar Exam Takers 

Scoring 1390 or above with a Pathway to Licensure, October 14, 2020, supra note 5. In its July 16 letter, the Supreme 

Court commented that “the changing circumstances surrounding the ongoing COVID-19 pandemic in California, and 

throughout the country, have had an unprecedented impact on professional licensure testing for graduates seeking 

admission to many professions, including not only law, but medicine, nursing, architecture, and engineering. The Court 

understands that many law school graduates are being substantially affected by the resulting disruption. Some graduates 

have lost job offers. Many are about to lose health insurance, cannot find a job to pay bills, or are in fear of deportation if 

they cannot enter the State Bar in time to retain job offers. Many more have student loan payments that become due in 

mid-November, but without a law license and the ability to work, they fear going into default.” To the extent the 

reduction in the pass line from 1440 to 1390 is attributable to this rationale, the provisional licensure working group notes 

that those who took the February 2020 exam are dealing with the same circumstances because the threat of COVID-19 

was already present by the end of February 2020. Thus, if the Court will not apply the change to the passing score 

retroactively, these graduates should have the benefit of the provisional licensure program.  
12 Id. 

13 Supreme Court of California, Letter to the State Bar of California, “RE: California Bar Exam,” July 16, 2020, 

https://newsroom.courts.ca.gov/internal_redirect/cms.ipressroom.com.s3.amazonaws.com/262/files/20206/SB_BOT_71

62020_FINAL.pdf (last visited Aug. 16, 2020). 
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State Bar Board of Trustees, and the Court in November 2020.14 

 

In response to the Working Group proposal, this study analyzed the deidentified scores of 

39,737 CBX examinees15 from 2014-18 using a simulated model of qualifying scores of 1440, 

1390, 1350, 1330, and 1300 and the race and ethnicity of the examinees.16 The model 

provided a retroactive analysis of how each of these qualifying scores would affect the 

number of examinees, by race and ethnicity, who would qualify for the proposed provisional 

licensing program.17 

 

In summary, the overall result of the simulation models indicated that selecting a qualifying 

score lower than the current 1390 score will significantly increase both the overall number of 

eligible participants and the diversity of the group eligible to participate in the proposed 

alternate licensing program. 

 

II. History of the California Bar Exam’s Cut Score 

 

 

14 Discussion of Expansion of the Provisional Licensure Program to Previous California Bar Exam Takers 

Scoring 1390 or above with a Pathway to Licensure, October 14, 2020, supra note 5. 
15 Simulation of the Impact of Different Bar Exam Cut Scores on Bar Passage, by Gender, Race/Ethnicity, and Law School 

Type, Office of Research and Institutional Accountability, State Bar of California, March 18, 2020, 

http://www.calbar.ca.gov/Portals/0/documents/reports/CA-State-Bar-Exam-Cut-Score-Simulations-Analysis.pdf (last 

visited September 2, 2020). The study team wishes to acknowledge the assistance of Ron Pi, Principal Analyst with the 

State Bar Office of Research and Institutional Accountability, for compiling and formatting the California Bar Exam data set 

used in this study. 
16 The five cut scores used in this study were selected based on the following criteria: 1440 was California’s previous cut 

score; 1390 is California’s current cut score; 1350 is the median cut score used in the United States; 1330 is New York’s 

current cut score, which is a jurisdiction that is similar to California; and 1300 is the lowest cut score used by multiple 

jurisdictions (Alabama, Minnesota, Missouri, New Mexico, North Dakota) in the United States. 
17 This study used the racial and ethnicity categories in the State Bar of California’s Simulation of the Impact of Different 

Bar Exam Cut Scores on Bar Passage, by Gender, Race/Ethnicity, and Law School Type, Office of Research and Institutional 

Accountability, March 18, 2020, http://www.calbar.ca.gov/Portals/0/documents/reports/CA-State-Bar-Exam-Cut-Score-

Simulations-Analysis.pdf (last visited Sept. 2, 2020). In the State Bar’s simulation report, the terms Hispanic and Latino 

were used interchangeably. Thus, this study used the term Hispanic/Latinx, which was identical to the terms used in the 

State Bar of California’s Report Card on the Diversity of California’s Legal Profession, State Bar of California, 

http://www.calbar.ca.gov/Portals/0/documents/reports/State-Bar-Annual-Diversity-Report.pdf (last visited Sept. 2, 

2020). This study defined Black to include African Americans and Blacks and Asians to include Asians, Native Hawaiians, 

and Other Pacific Islanders.  
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California’s cut score of 1440 was the second highest in the nation until the Court’s August 

10, 2020 order18 adjusted it to 1390. Although there are no clear records, the previous cut 

score of 1440 was apparently established by the State Bar in 1987 or earlier without any 

standard setting or validity study being conducted.19 In February 2017, responding to briefs 

filed by the deans of American Bar Association (“ABA”),20 California Accredited (“CALS”), and 

California Registered law schools,21 the Court directed the State Bar to conduct a “thorough 

and expedited study of the exam that would include . . . a meaningful analysis to determine 

whether protection of potential clients and the public is served by maintaining 1440 as the 

pass score.”22  

 

On September 13, 2017, the Court received the first of seven separate reports related to the 

CBX, Final Report on the 2017 California Bar Exam Standard Setting Study.23 Following the 

 

18 Order Concerning Modification to the California Bar Examination, Supreme Court of California, August 10, 2020, 

https://newsroom.courts.ca.gov/internal_redirect/cms.ipressroom.com.s3.amazonaws.com/262/files/20207/202008101

21225776.pdf (last visited Sept. 2, 2020). 
19 Supreme Court issues letter relating to In re California Bar Exam, California Courts: The Judicial Branch of California, 

California Courts Newsroom, October 18, 2017, https://newsroom.courts.ca.gov/news/supreme-court-issues-letter-

relating-to-in-re-california-bar-exam (last visited Aug. 16, 2020). See also Case, Susan M., The Bar Examiner, Volume 81 

(June 2012) at p. 30. “Validity in testing refers to the extent to which the test score reflects the attribute you are intending 

to measure. In the bar exam, validity means ensuring that you are testing what a newly licensed lawyer needs to know. 

Multiple testing methods are used because each method has strengths and weaknesses, and each is designed to test 

somewhat different skills, each of which is believed to be important for the practice of law. The pass/fail standard is set at 

a level that is believed to protect the public from applicants who lack the requisite knowledge and skills to be licensed to 

practice. Scores that are unreliable cannot be valid. However, validity requires more than just reliability; it is not enough 

to be consistent if you are consistently measuring the wrong thing.” 
20 Deans from ABA Accredited Law Schools, Letter to the Supreme Court of California, “RE: The California Bar Exam,” 

February 1, 2017, https://www-cdn.law.stanford.edu/wp-content/uploads/2017/02/2.1.17.LTRtoCalSupCt.pdf (last visited 

Sept. 2, 2020). 
21 Deans from CA Accredited and CA Registered Law Schools, Letter to the Supreme Court of California, “RE: The California 

Bar Exam—Adjustment to the Minimum Passing Score,” September 11, 2017, http://montereylaw.edu/wp-

content/uploads/2017/09/CALS-2nd-Letter-Brief-to-Supreme-Court-FINAL-2.pdf (last visited Sept. 2, 2020). 
22 Supreme Court issues letter relating to In re California Bar Exam, supra note 19. 

23 State Bar of California, Letter to the Supreme Court of California, “RE: Final Report on the 2017 California Bar Exam 

Studies,” September 12, 2017, https://www.calbar.ca.gov/Portals/0/documents/communications/CA-State-Bar-Bar-

Exam09122017.pdf. (last visited Aug. 16, 2020). The study “utilized a modified version of the Analytic Judgment Method, a 

method used in the field of licensure, and involved the participation of twenty court-selected subject matter experts 

(SMEs).  The study required the panel of SMEs to evaluate and rate a collection of bar exam essay and performance test 

answers from the July 2016 exam using a baseline definition of minimum competence.  After the SMEs analyzed bar exam 

written responses and were trained to sort them by distinguishing those reflecting at least minimal competence from 

those that did not reflect minimal competence, Dr. [Chad] Buckendahl separately analyzed the actual scores given to such 

responses during the July 2016 exam scoring process to assess exam responses that were deemed minimally 
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release of this report, the Court responded to the requests filed by the law school deans and 

other public interest groups with a decision not to lower the cut score of 1440 at that time, but 

to await the completion of the other studies. However, upon completion of these studies, the 

Court stated that it would “consider any appropriate recommendation to revisit the pass 

score.”24  

In March 2020, responding to a request from the CALS, the State Bar’s Office of Research 

and Institutional Accountability released 11 years of bar administration data to this study team 

to conduct an empirical analysis of whether higher cut scores: (1) have a disparate impact on 

diversity in the legal profession and (2) better protect the public from attorneys who do not 

have the minimum competence to practice law.25  

 

In June 2020, the Court lowered California’s cut score to 1390.26 The Court’s July 16, 2020 

letter to the State Bar explained that its decision was “based on findings from recently 

completed bar examination studies as well as data from ongoing studies,” and that it would 

“consider any further changes pending recommendations offered by the forthcoming Blue-

Ribbon Commission on the Future of the California Bar Examination.”27  

 

On October 14, 2020, the Working Group reported its provisional licensing proposal and 

indicated that it anticipated submitting a revised proposal that requires supervised practice in 

addition to having achieved a minimum cut score to the Committee of Bar Examiners, the 

 

competent.  Dr. Buckendahl then derived estimated overall bar exam scores based on the actual scores associated with 

written responses deemed minimally competent and concluded that the median score associated with the SMEs’ 

determination of minimal competence was 1439.” The study was widely criticized for ignoring the Multistate Bar Exam 

(MBE), providing confusing instructions to the panel, and reporting recommendations which did not match the panelists’ 

understanding of their work. The Department of Consumer Affairs critique of the study described several observed 

abnormalities in the process of assuring the SMEs understood the meaning of “minimum competence for the first-year 

practice of law”—the standard they were supposed to be applying—before evaluating papers. The completion of a job 

analysis, specific to California attorneys, on which to base the definition of minimum competence, was also strongly 

recommended. See Montez, T., Observation of the Standard Setting Study for the California Bar Exam, 

https://www.calbar.ca.gov/Portals/0/documents/admissions/Examinations/Tracy-Montez-ReviewBarExamstudy.pdf. (last 

visited Aug. 31, 2020) (See Table 1’s Comments/Feedback on items 10 through 16 and Chapter 2). 
24 Supreme Court issues letter relating to In re California Bar Exam, supra note 19. 

25 Simulation of the Impact of Different Bar Exam Cut Scores on Bar Passage, by Gender, Race/Ethnicity, and Law School 

Type, supra note 15. The report compiled archival data from 21 bar exams administered over a span of 11 years, from 

2009 to 2019 and conducted a simulation analysis of test-takers’ pass rates by gender, race/ethnicity, and law school type 

for the simulated cut scores 1300, 1330, 1350, 1390 and the actual cut score of 1440.  
26 California Supreme Court Issues Order Finalizing Lower Passing Score for Future Bar Exam Takers, supra note 8. 

27 Supreme Court of California, Letter to the State Bar of California, supra note 14.  
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State Bar Board of Trustees, and the Court in November 2020.28 

 

On October 15, 2020, the seventh study related to the CBX, Examining the California Cut 

Score: An Empirical Analysis of Minimum Competency, Public Protection, Disparate Impact, 

and National Standards,29 funded by AccessLex Institute was published and presented to the 

Court. The study found that high cut scores offer no additional public protection compared to 

low cut scores when measured by the number of attorney disciplinary complaints and actions. 

In fact, several states using higher cut scores, such as California, reported a slightly higher 

number of complaints and disciplinary actions per (attorney) capita than states with lower cut 

scores. The finding was based on an analysis of six years of detailed national disciplinary 

data from as many as 48 states (not all states reported every year). The study also included a 

simulation analysis of 11 years of actual examinee scores on the CBX that confirmed using a 

lower cut score in California would have significantly narrowed the achievement gap between 

Whites and racial and ethnic minorities and would have significantly increased the number of 

newly admitted minority attorneys in the state.30  

 

It is anticipated that the previous studies, this current study, and the Working Group 

provisional licensing proposal, will be considered by the Court during October - November 

2020 as part of its ongoing response to the recent disruption of the CBX by the COVID-19 

pandemic. 

 

III. Methodology  

 

This study simulated the number of examinees, by race and ethnicity, who would retroactively 

qualify to participate in a provisional licensing program if qualifying scores of 1440, 1390, 

1350, 1330, and 1300 were used. The study examined data from 10 administrations of the 

CBX during the five years between 2014 and 2018. This data set included a total of n = 

39,737 unique examinees. Because the data set included each applicant’s complete 

 

28 Discussion of Expansion of the Provisional Licensure Program to Previous California Bar Exam Takers Scoring 1390 or 

above with a Pathway to Licensure, October 14, 2020, supra note 5. 
29 Examining the California Cut Score: An Empirical Analysis of Minimum Competency, Public Protection, Disparate Impact, 

and National Standards, supra note 2. 
30 Id. 
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examination history, including the applicant’s performance data for any subsequent attempts 

to pass the CBX across the five-year period, the study team focused the unit of analysis on 

examinees, not exams. This meant that when conducting analyses using the data set, the 

study team counted each examinee only once, even if the examinee took the CBX multiple 

times, using each examinee’s best performance during the respective time window. This 

change was important because by restructuring the data this way, the study team was able to 

avoid any artificial inflation in the total number of examinees who sat for the CBX across the 

period studied.31 

 

The study focused on the selection and impact of the following qualifying scores: 1300, 1330, 

1350, 1390, and 1440. The study determined whether each examinee in the data set would 

have qualified on any given attempt at these five different qualifying scores as part of 

retroactive groupings of five-year, four-year, three-year, two-year, and one-year examinee 

cohorts. 

 

IV. Simulations 

 

Similar to the previous AccessLex Institute study, the simulations in this study were applied to 

the data set of deidentified actual scores of previous examinees. To determine how the 

selection of a qualifying score impacted the eligibility to participate in the provisional licensing 

program, the study simulated five scores–1300, 1330, 1350, 1390, 1440–within retroactive 

groupings of five-year, four-year, three-year, two-year, and one-year cohorts during the 2014-

18 time period.32 

 

Simulation 1: The Effect of Qualifying Scores on Eligibility for Provisional Licensing by Race 

and Ethnicity in the Five-Year Model 

 

 

31 The data revealed that minorities were more likely to fail the exam on their first attempt, which meant they often took 

the CBX multiple times. Thus, to get an accurate picture of the racial and ethnic background of all examinees who sat for 

the exam across the 11 years, the study team counted each examinee only once. By viewing data restructured this way, 

the study team was able to avoid any artificial inflation in the total number of examinees who sat for the CBX across the 

11 years. This is the first known study of its type to evaluate the characteristics of discrete exam takers, rather than 

groupings of examinees that include repeat takers counted multiple times in the data sets.  
32 See Appendices A and B of this report for detailed simulations. 
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The study first analyzed whether each examinee qualified as eligible for the proposed 

provisional licensing program by scoring at or above each of the five different qualifying 

scores across the five-year period of 2014-18.  

 

Chart 1. Eligible Examinees by Qualifying Score (2014-2018) 

 

 

 

Using the cut score of 1440 that was in place for all retroactive periods, the adjustment to the 

current cut score of 1390 and lower qualifying scores of 1350, 1330, and 1300 would have the 

following effect when race and ethnicity are identified. 

Chart 2. Number of Additional Eligible Examinees (2014-2018) 

 

 

 

Simulation 2: The Effect of Qualifying Scores on Eligibility for Provisional Licensing by Race 

and Ethnicity in the Four-Year Model 

 

The second model restructured the data to analyze whether each examinee qualified as 

eligible for the proposed provisional licensing program by scoring at or above each of the five 

different qualifying scores across the four-year period of 2015-18.  

 

Chart 3. Eligible Examinees by Qualifying Score (2015-2018) 
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Using the cut score of 1440 that previously was in place for the four-year retroactive period, 

the adjustment to the current cut score of 1390 and lower qualifying scores of 1350, 1330, 

and 1300 would have the following effect when race and ethnicity are identified. 
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Chart 4. Number of Additional Eligible Examinees (2015-2018) 

 

 

 

 

 

 

 

 

Simulation 3: The Effect of Qualifying Scores on Eligibility for Provisional Licensing by Race 

and Ethnicity in the Three-Year Model 

 

The third model restructured the data to analyze whether each examinee qualified as eligible 

for the proposed provisional licensing program by scoring at or above each of the five 

different qualifying scores across the three-year period of 2016-18.  

 

Chart 5. Eligible Examinees by Qualifying Score (2016-2018) 

 

 

 

Using the cut score of 1440 that previously was in place for the three-year retroactive period, 

the adjustment to the current cut score of 1390 and lower qualifying scores of 1350, 1330, 

and 1300 would have the following effect when race and ethnicity are identified. 
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Chart 6. Number of Additional Eligible Examinees (2016-2018) 

 

 

 

Simulation 4: The Effect of Qualifying Scores on Eligibility for Provisional Licensing by Race 

and Ethnicity in the Two-Year Model 

 

The fourth model restructured the data to analyze whether each examinee qualified as 

eligible for the proposed provisional licensing program by scoring at or above each of the five 

different qualifying scores across the two-year period of 2017-18.  

 

Chart 7. Eligible Examinees by Qualifying Score (2017-2018) 

 

 

 

Using the cut score of 1440 that previously was in place for the two-year retroactive period, 

the adjustment to the current cut score of 1390 and lower qualifying scores of 1350, 1330, 

and 1300 would have the following effect when race and ethnicity are identified. 
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Chart 8. Number of Additional Eligible Examinees (2017-2018) 

 

 

 

Simulation 5: The Effect of Qualifying Scores on Eligibility for Provisional Licensing by Race 

and Ethnicity in the One-Year Model 

 

The final model restructured the data to analyze whether each examinee qualified as eligible 

for the proposed provisional licensing program by scoring at or above each of the five 

different qualifying scores across the one-year period of 2018.  

 

Chart 9. Eligible Examinees by Qualifying Score (2018) 

 

 

 

Using the cut score of 1440 that previously was in place for the one-year retroactive period, 

the adjustment to the current cut score of 1390 and lower qualifying scores of 1350, 1330, 

and 1300 would have the following effect when race and ethnicity are identified. 
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Chart 10. Number of Additional Eligible Examinees (2018) 

 

 

 

 

 

 

 

 

The result of the simulation models indicated that selecting a qualifying score lower than the 

current 1390 score will significantly increase both the overall number of eligible participants 

and the diversity of the group eligible to participate in the proposed alternate licensing 

program. 

 

V.  Summary of Findings 

 

There are two important factors impacting how many previous examinees would be eligible to 

participate in the proposed provisional licensing program: 1) the number of retroactive years 

included in the program, and 2) the score used to qualify for eligibility. These two factors are 

interdependent. For lower qualifying scores, the impact of the time window is magnified. For 

longer time windows, the impact of the qualifying score is magnified. For example, the largest 

number of eligible examinees would be eligible if 1300 was selected as a qualifying score and 

it was applied retroactively for a five-year period. In contrast, the lowest number of eligible 

examinees would result if 1390 was selected for a one-year period. 

 

Chart 11. Number of Previous Examinees Eligible  

to Participate by Qualifying Score (2014-2018) 
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The results indicate that compared to the other three lower qualifying scores, using 

California’s current 1390 cut score to determine eligibility would qualify relatively few previous 

examinees for the provisional licensing program, even if selected for a longer period of time. 

Depending on how many years the program was retroactively extended, the total number of 

eligible participants could range between 597 to 1,802 previous examinees at the 1390 

qualifying score. However, by using the national median score of 1350, the range of eligible 

participants would significantly increase to a range of 1,331 to 4,180 depending on the 

number of years included in the program. As many as 6,226 previous examinees would be 

eligible to participate at a qualifying score of 1300 extended over a five-year period. See 

Chart 11. 

 

Chart 12. Overall Eligibility Percentages by Race/Ethnicity  

by Qualifying Score (2014-2018) 

 

 

  

The above simulation analysis for the five-year period 2014-2018 used actual examinee 

scores and indicated that the increase in eligibility rates for the provisional licensing program 

improved significantly for all cohorts as the qualifying score was lowered. However, at the 

lower qualifying scores, the eligibility of minority examinees increased disproportionately 

when compared to the percentage increase of White examinees. See Chart 13. 

  

Chart 13. Percent Increase by Race/Ethnicity (2014-2018) 
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The results indicate that selecting a qualifying score of 1350 or lower would also significantly 

increase the diversity of the examinees eligible to participate in the proposed alternate 

licensing program. As indicated in Charts 12 and 13, although the selection of a lower 

qualifying score increased eligibility across all groups, the percentage of increase for minority 

examinees who would be eligible to participate was significantly higher at qualifying scores of 

1350 to 1300.  

 

For example, the increase in the number of African American examinees who would qualify 

for the program at a score of 1390 was only 6.65 percent of the African American examinees 

(See Chart 13), as measured by the change from a 51.5 percent pass rate at 1440 to a 58.2 

percent pass rate at 1390 (See Chart 12). At 1350, the percentage of African American 

examinees who qualified increased to 17.19 percent and increased further to 26.25 percent at 

a qualifying score of 1300 (See Chart 13). These results reflect the significant effect that the 

selection of the qualifying score could have on the diversity of the program participants and its 

impact on diversity of the profession. 

 

In summary, the overall result of the simulation models indicated that selecting a qualifying 

score lower than the current 1390 score will significantly increase both the overall number of 

eligible participants and the diversity of the group eligible to participate in the proposed 

alternate licensing program. 

 

 

VI. Policy Considerations 

 

“The State Bar’s mission is to protect the public and includes the primary functions of 

licensing, regulating, and disciplining attorneys; the advancement of the ethical and 

competent practice of law; and supporting efforts to create greater access to, and inclusion in, 

the legal system for minorities.”33 The CBX and the policies related to exam content, format, 

scoring, and cut score play a crucial role in each of these primary responsibilities. 

 

  

 

33 Our Mission: What We Do, State Bar of California, https://www.calbar.ca.gov/About-Us/Our-Mission (last visited Sept. 

2, 2020). 
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A. Diversity of the Profession 

 

Access to justice, and inclusion in the legal system, are primary policy missions of the State 

Bar and the Court.34 Increasing diversity of the profession is expected to improve both access 

and inclusion, and this cannot be accomplished without admitting more minority attorneys.35 If 

the selection of the qualifying score for eligibility to the provisional licensing program has a 

statistically significant disparate impact on access to the profession on the basis of race and 

ethnicity, that impact should be an important consideration for policymakers.36  

 

California’s recent decision to lower the cut score on the CBX to 1390 moved California from 

having the second-highest cut score to the fourth-highest cut score. However, at 1390, 

California remains at the 93.8th percentile of all cut scores. More importantly, the previous 

study by this research team37 established that the use of the 1390 cut score going forward will 

continue the long-standing pattern of significant, divergent passing rates between Whites and 

minorities on the CBX. 

 

Both studies reflected that each reduction of the cut score for the CBX, and the qualifying 

score for the provisional licensing program, increased the eligible number of minority 

 

34 Supreme Court of California Issues Statement on Equality and Inclusion, California Courts: The Judicial Branch of 

California, California Courts Newsroom, June 11, 2020, https://newsroom.courts.ca.gov/news/supreme-court-of-

california-issues-statement-on-equality-and-inclusion, (last visited Aug. 22, 2020). “We state clearly and without 

equivocation that we condemn racism in all its forms: conscious, unconscious, institutional, structural, historic, and 

continuing. We say this as persons who believe all members of humanity deserve equal respect and dignity; as citizens 

committed to building a more perfect Union; and as leaders of an institution whose fundamental mission is to ensure 

equal justice under the law for every single person. In our profession and in our daily lives, we must confront the 

injustices that have led millions to call for a justice system that works fairly for everyone. Each member of this court, 

along with the court as a whole, embraces this obligation. As members of the legal profession sworn to uphold our 

fundamental constitutional values, we will not and must not rest until the promise of equal justice under law is, for all our 

people, a living truth.” 
35 “Having a diverse legal profession positively impacts the administration of justice, ensures fairness, and promotes the 

rule of law. The mandate to promote a diverse and inclusive legal profession is central to the State Bar’s mission of public 

protection. See Report Card on the Diversity of the California Legal Profession, 

http://www.calbar.ca.gov/Portals/0/documents/reports/State-Bar-Annual-Diversity-Report.pdf (last visited Sept. 24, 

2020). 
36 See Howarth, Joan W., The Professional Responsibility Case for Valid and Nondiscriminatory Bar Exams, 33 Geo. J. of 

Legal Ethics 931, 958 (2020), available at https://scholars.law.unlv.edu/facpub/1294 (exam validity and nondiscrimination 

goals support cut score of 1300 as currently used by five states). 
37 Examining the California Cut Score: An Empirical Analysis of Minimum Competency, Public Protection, Disparate Impact, 

and National Standards, October 15, 2020, supra note 2. 



 

 
 19 

licensees. In addition, both studies confirmed that the use of 1390 would have had only a 

modest quantitative impact. At a cut score of 1390, the CBX would, and will, continue to 

produce significantly disparate eligibility rates for licensure on the basis of race and ethnicity 

when compared to the national median of 1350, the New York standard of 1330, and the 

simulated model of 1300. Similarly, using 1390 as the qualifying score for the provisional 

licensing program limits its influence on improving diversity of the program participants. 

 

To provide context on where various cut scores fall within the national range, the following 

chart illustrates the distribution and range of current cut scores across all jurisdictions.38 The 

lowest cut score is currently in Wisconsin at 1290 and the highest cut score is currently in 

Delaware at 1450 (for comparison purposes adjusting the cut scores to the 2000 point scale 

used in this study vs. the 200 point scale used by the NCBE). The median of the national 

range of scores is 1350. 

 

Figure 1. Distribution of July 2020 Bar Exam Cut Scores 

 

 

 

B. Application of the Study Findings to Policy Considerations 

 

 

38 NCBE Comprehensive Guide to Bar Admission Requirements 2020, Chart 10 at p. 36-37. 

https://www.ncbex.org/assets/BarAdmissionGuide/CompGuide2020_021820_Online_Final.pdf (last visited Sept. 29, 

2020). 

https://www.ncbex.org/assets/BarAdmissionGuide/CompGuide2020_021820_Online_Final.pdf
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The purpose of this study was not to recommend which cut score is appropriate for the 

provisional licensing program, nor to explain why passing rates are racially and ethnically 

disparate at different cut scores. The establishment of the California cut score is a policy 

decision made by the Court based on many different policy considerations. This study 

provides the Court with relevant and previously unavailable empirical data and analyses to 

assist in policy decisions that may be influenced by the relationship between cut scores and 

access to licensure on the basis of race and ethnicity. 

 

Confidence in the legal system is essential to the protection of the rule of law, and a bar 

licensee population representative of the people of California will help build confidence that 

there is one system of equal justice for all Californians.39 The authors of this study hope that 

this analysis provides a better understanding of the important relationship between cut scores 

and racial representation in the bar licensee population as alternate licensing such as the 

current provisional licensing program are considered. 

 

VII. The Study Team 

 

Project Director 

Mitchel L. Winick, President and Dean, Monterey College of Law 

● J.D., University of Houston 

● B.A., University of the Pacific, emphasis in political science and economics 

● Former member, State Bar of California Task Force on Admissions Regulatory Reform; former 

chair, California Law School Council; former chair Committee of Bar Examiners Rules Advisory 

Committee 

● Principal author, 2017 CALS letter brief to the California Supreme Court requesting adjustment 

of the minimum passing score for the California Bar Exam 

● Author, Highest Performers but Lowest Pass Rate, there is Something Seriously Wrong in 

 California, Contra Costa Lawyer Magazine (Feb. 2020) 

 

Research Director 

Christina Chong-Nakatsuchi, Adjunct Professor, Monterey College of Law 

● J.D., University of California, Berkeley, School of Law 

● M.A., Academy of Art University, San Francisco, California 

● B.A., University of California, Berkeley 

 

39 Id. See also 2019 California Justice Gap Study, Executive Report, The State Bar of California, 

http://www.calbar.ca.gov/Portals/0/documents/accessJustice/Justice-Gap-Study-Executive-Summary.pdf (last visited 

Sept. 11, 2020).  
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● Author, Battling Biases: How Can Diverse Students Overcome Test Biases on the Multistate 

Bar Examination?, University of Maryland, Francis King Cary School of Law, University of 

Maryland Journal of Race, Religion, Gender and Class  

● Plenary Panelist Speaker, “Circling the Square: Fresh Partnerships to Understand Student 

Learning and Bar Performance through Empirical Studies. What We Know About Bar 

Performance and What Might We Do with What We Know?”, Association of American Law 

School’s Sections on Academic Support & Empirical Study of Legal Education and the Legal 

Profession Annual Meeting  

● Former judicial extern for California Supreme Court Justice Goodwin Liu  

 

Principal Investigator 

Victor D. Quintanilla, Professor of Law, Indiana University Maurer School of Law, Co-Director, Center 

for Law, Society & Culture 

 

● J.D., Georgetown University Law Center 

● Ph.D. in Social Psychology, IU Department of Psychological and Brain Sciences, 2025 

● M.P.A., University of Texas at Austin 

● B.B.A, University of Texas at Austin 
 

Victor D. Quintanilla is an Indiana University Bicentennial Professor of Law, Co-Director of the Maurer 

School of Law’s Center for Law, Society & Culture, and Affiliate Professor of the IU Department of 

Psychological and Brain Sciences. Professor Quintanilla’s research empirically examines legal 

education by drawing on theory and methods within the field of psychological science. He serves as 

the principal investigator of Mindsets in Legal Education (MILE) a multi-site research line that creates, 

implements, and evaluates social psychological interventions that promote growth mindsets, 

belonging, and enhance law student experiences and performance, with funding from the AccessLex 

Institute.  His work appears in leading law reviews and peer-reviewed journals. He was a Fellow in 

Residence at the Center for Advanced Study in the Behavioral Sciences at Stanford University (2015-

16).  

 

Co-Principal Investigator 

Sam Erman, Professor of Law, USC Gould School of Law 
 

● J.D., University of Michigan 

● Ph.D. in American Culture, University of Michigan 

● Former law clerk for Judge Merrick Garland and Justice Anthony Kennedy 
 

Dr. Sam Erman is a Professor of Law at the USC Gould School of Law. Dr. Erman conducts policy-

relevant research concerning the relationship of law to belonging, the relationship of psychology to  

antidiscrimination law, the spread and maturation of ideas within legal communities, and the strategies  

and impacts of outsiders on legal thought and practice. His work has appeared in leading law reviews 

and peer-reviewed journals and in a book with Cambridge University Press, Almost Citizens (2019).  

Erman was also a law clerk to Supreme Court Justices Anthony Kennedy and John Paul Stevens; and 

a law clerk to Judge Merrick Garland of the U.S. Court of Appeals for the D.C. Circuit. 
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Lecturer, University of Massachusetts Department of Statistics 
 

● Ph.D. in Measurement Statistics and Methodological Studies, Arizona State University 

● M.S. in Global Technology and Development, Arizona State University 

● M.A. in Business Communications, Texas Tech University 

● M.S. in Physics, Boğazici University 

● B.A. in Physics, Boğazici University 
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Dr. Nedim Yel has advanced methodological skills and experience, including publications on 

analyzing achievement gaps and using multi-level modeling. Dr. Yel received his Ph.D. in 
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item parameter recovery, and scale development. Dr. Yel currently works as a Senior Research 

Statistician at Indiana University and teaches research methods and advanced methodology courses 

at University of Massachusetts Boston. 
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Michael Frisby, Ph.D. Candidate, University of Michigan School of Education 
 

● Ph.D. in Educational Studies, University of Michigan, 2023 

● M.S. in Statistics, Michigan State University 

● B.S. in Mathematics, University of Arkansas at Little Rock 

● B.A. in Philosophy, University of Arkansas at Little Rock 
 

Michael Frisby is a third-year doctoral student in the Educational Foundations and Policy program at 

the University of Michigan. He works alongside Dr. Matthew Diemer in the ACcME lab, focusing on 

critical consciousness and structural equation modeling. Michael is also interested in research 

employing critical policy analysis and critical quantitative methods.  Prior to pursuing his Ph.D. in 

Education Policy, Michael received his Bachelor of Arts in Philosophy from the University of Arkansas 

at Little Rock, and his Master of Science in Statistics from Michigan State University. After completing 

his Masters, he worked for four years directing the Indiana Statistical Consulting Center for the Indiana 

University Department of Statistics. 

  

https://www.linkedin.com/school/17340/?legacySchoolId=17340&lipi=urn%3Ali%3Apage%3Ad_flagship3_profile_view_base%3BELDK26A3QPmL%2BIGYwfdEnQ%3D%3D&licu=urn%3Ali%3Acontrol%3Ad_flagship3_profile_view_base-background_details_school
https://www.linkedin.com/school/17340/?legacySchoolId=17340&lipi=urn%3Ali%3Apage%3Ad_flagship3_profile_view_base%3BELDK26A3QPmL%2BIGYwfdEnQ%3D%3D&licu=urn%3Ali%3Acontrol%3Ad_flagship3_profile_view_base-background_details_school
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APPENDIX A: Simulation Models - Qualifying Scores by Race/Ethnicity 

for 5-year, 4-year, 3-year, 2-year, and 1-year Cohorts  
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APPENDIX B: Simulation Models - Relative Increase by Qualifying Score 

for 5-year, 4-year, 3-year, 2-year, and 1-year Cohorts 

 

 

 
 


