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A self-professed “Subro Nerd,” Ms. Noma is both passionate about, 
and deeply experienced in property insurance subrogation matters.   
Ms. Noma leads strategy alignment, depositions, and communications 
at the highest levels of subrogation litigation.

Prior to the PG&E bankruptcy of 2018, she led discovery for the 
Subrogation Plaintiffs in key aspects of the landmark 2017 North Bay 
Fires litigation, which totaled more than $10 billion in insured losses.

Since 2016, she has been rated as AV Preeminent by Martindale-
Hubbell, the highest rating for an attorney for both ethical standards 
and legal ability.  Ms. Noma has been an insurance professional since 
before she was an attorney.  She served as a claims adjuster, and then 
as an Education Consultant, where she trained employees in 
Department of Insurance policies, procedures, and coverage 
provisions.

Sally Noma



Patanisha E. Davis, Esq. is an attorney and author of Barren, But Not Broken: A Guide from 
Infertility to Adoption.  She is a native of Oakland, California.  Patanisha’s name means 
reconciler of differences and that is exactly what she does in her career.  Patanisha is currently 
employed as a Partner with Key Counsel, P.C. Her primary practice areas are in Probate, 
Guardianships, Conservatorships, Civil Litigation and Adoption.  Patanisha has a Bachelor of 
Arts Degree in Psychology from Historic Tuskegee University, Master of Arts in 
Organizational Psychology/Change Leadership from California School of Professional 
Psychology.  She was a professor at her Law School Alma Matter, John F. Kennedy 
University, where she taught Legal Methods. Patanisha also teaches high school students trial 
skills in a summer program with the California Youth Development League (CYDL). 

Patanisha is known to manifest the impossible and works diligently to raise money for 
scholarship for students attending law school and undergraduate school. Patanisha is very 
involved with in her community. She currently serves on the board for the California Women 
Lawyers (CWL) as an Affiliate Governor and Chair of the Diversity Committee; Contra Costa 
Bar Association Women Section as the Past President, Program Coordinator of the East 
County Section, and a member of the Bar Associations Diversity Committee.  Patanisha’s 
publications include: Book “Barren, but Not Broken: A Guide from Infertility to Adoption” 
and an Article/MCLE Self Study in the Contra Costa Lawyer, July – August 2020 Edition title 
“Diversity Considerations in the Appointment of Counsel for Conservatees: Unintentional 
Implicit Bias”. Her partner in the firm and in life is Attorney Michael S. Pierson. She is the 
mother of four wonderful children – Sean, age 16.5; Justice, age 11; Kayla, age 7.5 and Aiden, 
age 7.5.  She enjoys traveling, singing, puzzling, and spending time with her family.

Patanisha Davis



Michelle is an employment and business lawyer, defending employers in actions involving harassment, discrimination, retaliation, wrongful termination, wage 

and hour violations and business torts.  Michelle is a highly skilled trial attorney and regularly appears before various state and federal governmental agencies.  

Michelle’s experience includes jury and bench trials, arbitrations, appellate arguments in both state and federal court and the defense of wage and hour class 

action lawsuits.

In addition to her litigation practice, Michelle regularly advises clients on employment law issues in the workplace, including the proper handling of termination 

and discipline decisions, workplace accommodation issues, and leaves of absence.  Michelle provides her clients with all the advice and litigation expertise they 

need to stay current and compliant in the ever-changing landscape of employment laws and regulations, while recognizing the balance of business realities and 

economics.

Michelle’s practice includes representation of clients throughout the state. In February 2016, she joined the firm of Nemecek & Cole as an Of Counsel attorney.  

Nemecek & Cole is recognized as a preeminent business litigation Southern California law firm.  This relationship allows Michelle the flexibility to effectively 

represent her clients, regardless of geographic location.

Michelle has been recognized as a Northern California Super Lawyer and is AV rated by Martindale-Hubbell, the highest rating possible for both her legal skills 

and ethical standards.  Michelle’s client base includes retailers, restaurants, medical and dental providers, trucking and moving companies, contractors, 

architects, attorneys, and non-profit organizations.

Originally from Southern California, Michelle moved to Danville in 1997. Since that time, she has become involved in both the legal and local community. 

Michelle is a past officer and member of the Executive Committee of the Board of Directors of the Contra Costa County Bar Association. She was previously 

recognized as the 2015 “Board Member Extraordinaire.” She is a past President of the Contra Costa County Bar Association Employment Section and former 

Secretary of the Contra Costa County Bar Association’s Women’s Section. She is a former Vice-President of Beth Chaim Congregation, and was an integral part 

of the process of building its first permanent home in Danville. Michelle also served at Dougherty Valley High School as its founding attorney mock trial coach 

and as founding member of its Athletic Boosters Association.

Michelle is a 1987 graduate of California State University, Northridge, where she majored in Journalism and wrote for the college newspaper. She received her 

J.D. in 1990 from Southwestern University School of Law, receiving various awards for excellence in academics and writing. In law school, Michelle served as an 

extern for the Honorable Arthur Alarcon of the Ninth Circuit Court of Appeals.

Michelle Ferber



Alexandra has experience working in both litigation and transactional matters.  She is a 

member of the Contra Costa County Bar Association and active in the Barristers section. 

She also co-founded and volunteers at The Glass Ball Foundation, a nonprofit dedicated 

to providing aid for people with chronic illnesses. Alexandra is an active member of the 

equestrian community, competing in both English dressage and cowboy dressage. 

Alexandra graduated summa cum laude from Santa Clara University’s Leavey School of 

Business with a BSc in Economics in 2015. She received her MBA focusing on finance 

from Santa Clara University’s Leavey School of Business in 2018. Alexandra also received 

her JD with the high technology law certificate from Santa Clara University’s School of 

Law in 2019. While at Santa Clara Law Alexandra served for three years on the High 

Technology Law Journal, spending two years as an Articles Editor and Managing Editor 

respectively. She also co-founded and served on the board of the JD/MBA Connection. 

Alexandra Saddik



With almost 30 years of experience representing employers in labor and employment matters, Julie Ann Giammona is a 
passionate and zealot advocate for business owners. Julie Ann defends employers against wrongful termination, 
harassment, discrimination and wage and hour issues in state and federal courts, at administrative hearings, and at 
arbitrations and mediations. Her analytic and strategic mind allows Julie Ann to immediately spot issues and build a 
comprehensive plan to affect resolution. In addition to defending litigation cases on behalf of employers, Julie Ann also 
provides advice and counsel to employers regarding leaves of absence, compliance with wage and hour issues, discipline 
and termination process, drug testing, and workplace violence issues. Because of her compassion and personal investment 
in her client’s experience, Julie Ann quickly establishes trust with clients. Julie Ann believes treating others with dignity, 
respect, and honesty is the key to a lasting relationship.

Joining Ferber Law as Of Counsel, Julie Ann brings with her years of experience from one of the largest multi-national, 
global law firms that exclusively represents employers. After leaving the “big firm” atmosphere, Julie Ann opened her own 
office, continuing in her representation of employers. Julie Ann recently relocated back to the East Bay, her childhood 
home. She is excited to be a part of the ever-changing landscape of California employment law.

Julie Ann is a member of the Contra Costa County Bar Association and serves as a director for the East County Section. She 
is also a member of the Brentwood and Antioch Chambers of Commerce. Julie Ann serves as a director on the Northern 
California Employment Roundtable Board. She is actively involved in health advocacy in her community, often assisting 
others in obtaining access to critical health care and medication. Education is another love of Julie Ann, and she has spent 
countless hours assisting families in home schooling their children due to medical illness or crisis. 

Julie Ann graduated from California State University, Northridge, Summa cum Laude, in 1984, with a major in Sociology. 
She received her J.D. from Loyola Law School, Order of the Coif, in 1990.

Julie Ann Giammona



WHAT IS AN 
INVISIBLE 
DISABILITY?

 “Non-visible” “hidden” or “non-apparent” disability 
that usually goes unnoticed 

 Includes: chronic illnesses like Myalgic 
Encephalomyelitis/Chronic Fatigue Syndrome, 
multiple sclerosis, autoimmune conditions, 
fibromyalgia,  lung conditions like chronic 
obstructive pulmonary disease, learning disabilities, 
anxiety, depression, bipolar disorder, post traumatic 
stress disorder, and addiction

 Usually presents with remitting and relapsing 
periods throughout one’s life 



WHAT IS 
ABLEISM? 

 Discrimination against those whose disability 
prevents them from behaving in conformance with 
the expected norm

 Stigmatizes and isolates the person living with the 
invisible disability

 Ableism is no different than other forms of 
discrimination, just less acknowledged



HOW CAN WE 
REMOVE THE 
BARRIERS?

Educate through 
conversation  - words are 
important

Remove the culture of 
silence and shame

Encourage self-advocacy
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Demotion Can Be Reasonable

Accommodation Under ADA
By C. Grainger Pierce Jr.

February 10, 2020

n employer properly o�ered a demotion to an employee with a disability as a reasonable accommodation under the Americans with Disabilities

Act (ADA), according to the 7th U.S. Circuit Court of Appeals.

The Marion County, Ind., Sheri�'s Department employed the plainti� as a sworn deputy sheri�. In 2012, the plainti� severely injured her hand in a car

accident while on duty. As a result of the injury, the plainti� never regained full use of her injured hand.

The sheri�'s department assigned the plainti� light-duty tasks while she underwent treatment. This continued for approximately a year until her doctors

indicated that she would never be able to resume her duties as a deputy sheri�. 

The sheri�'s department then o�ered the plainti� three choices: resign, be �red or move to a civilian clerk position. The third option was essentially a

demotion and involved a decrease in pay. Given the plainti�'s injury, there were no available vacant positions equivalent to her prior role as a sheri�'s

deputy.

The plainti� stated that she wanted to continue working at the sheri�'s department and requested some accommodations related to her disability. Over a

period of weeks, the parties discussed accommodations to determine the plainti�'s new role. After observing other workers in various civilian clerk roles,

the plainti� accepted employment as a clerk in the jail visitation o�ce. 

Following her reassignment, she sued the sheri�'s department. The plainti� claimed that the sheri�'s department violated the ADA by demoting her to a

civilian clerk role when there were better jobs available. The district court dismissed the claim, and the plainti� appealed.

[SHRM members-only toolkit: Accommodating Employees' Disabilities (www.shrm.org/resourcesandtools/tools-and-

samples/toolkits/pages/accommodatingdisabilities.aspx)]

The 7th Circuit agreed with the district court and held that a demotion was acceptable when an employee with a disability could not be accommodated in

his or her prior job or an equivalent role. The court speci�cally referenced the U.S. Equal Employment Opportunity Commission's interpretive guidance on

the issue, stating that "[a]n employer may reassign an individual to a lower graded position if … there are no vacant equivalent positions for which the

individual is quali�ed with or without reasonable accommodation." 

Noting that the plainti� failed to present any evidence that any vacant equivalent positions were available, the court rea�rmed that the ADA obligates an

employer only "to provide a quali�ed individual with a reasonable accommodation, not the accommodation he would prefer." 

Ford v. Marion County Sheri�'s O�ce, 7th Cir., No. 18-3217 (Nov. 15, 2019).

Professional Pointer: This case highlights the importance of carefully documenting discussions about reasonable accommodation. An employer should be

able to provide evidence of its analysis of a requested accommodation and possible alternatives, such as other available positions, and the employee's

written acceptance of the accommodation. 

C. Grainger Pierce Jr. is an attorney with Van Hoy, Reutlinger, Adams & Pierce PLLC, the Worklaw® Network member �rm in Charlotte, N.C.

[Visit SHRM's resource page on the Americans with Disabilities Act (www.shrm.org/ResourcesAndTools/Pages/Americans-with-Disabilities-Act.aspx).]
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ETHICS BOARD OPINION 

08-01 

CAVEAT: THE FOLLOWING OPINION OF THE ETHICS BOARD OF THE NATIONAL 
FEDERATION OF PARALEGAL ASSOCIATIONS, INC. (NFPA) IS ADVISORY ONLY 
AND SHOULD NOT BE CONSTRUED AS BINDING ON ANY REVIEWING AUTHORITY 
AND MUST BE INTERPRETED IN CONJUNCTION WITH THE APPLICABLE STATE'S 
SUPREME COURT RULES AND OPINIONS GOVERNING THE PROFESSIONAL 
CONDUCT OF MEMBERS OF THE LEGAL COMMUNITY.  IT CARRIES ONLY SUCH 
WEIGHT AS AN APPROPRIATE REVIEWING AUTHORITY MAY CHOSE TO GIVE IT. 

QUESTION:  What are a paralegal’s obligations and responsibilities when an attorney becomes 
impaired due to age or disability? 

FACTS:  A paralegal works for an attorney who is advanced in years.  It becomes increasingly 
clear that the lawyer has begun to show the effects of that age, forgetting items on the calendar, 
becoming disoriented when traveling what should be known routes, recalling having performed 
work when it isn’t complete.   

OPINION: Under the published NFPA ethical considerations as they exist, a paralegal has no 
special responsibility or obligation in the situation as presented.  However, general tenets of 
ethics in combination with the ABA Model Rules and NFPA’s Model Code of Ethics and 
Professional Responsibility may provide guidance as to whether the behavior should be reported 
to an appropriate authority.  Depending on the degree of impairment demonstrated by the 
particular actions of the attorney, the paralegal may be under an ethical obligation to report the 
behavior of the attorney to the appropriate authority. 

DISCUSSION:  The inquiry starts with a determination of the degree to which the attorney may 
be unable to provide competent, diligent legal representation.  The facts as presented indicate 
behavior that, while they may be signs of diminishing capacity, could not be called ‘misconduct’ 
or even incompetence.  If, however, the behavior came to include acts such as failing to appear at 
scheduled court hearings, missing deadlines, and forgetting to meet with clients, such would 
clearly draw into question the attorney’s fitness to practice law.  A closer examination may very 
well reveal that the attorney’s behavior has prejudiced a client’s case.  Consequently, the 
attorney would have breached the ethical duty to provide competent, diligent representation, as 
required by the ABA Model Rules of Professional Conduct.  The rules relevant here provide as 
follows: 

ABA Model Rule 1.1 Competence. 
A lawyer shall provide competent representation to a client. Competent representation 
requires the legal knowledge, skill, thoroughness and preparation reasonably necessary 
for the representation. 
  
ABA Model Rule 1.3 Diligence. 
A lawyer shall act with reasonable diligence and promptness in representing a client.  
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            The ethical duties imposed by those rules do not, of course, apply to paralegals. The 
ethical obligations imposed by NFPA upon their members similarly demand competency. See, 
NFPA EC-1.1.  At the same time, the code also requires members to report ethical violations and 
other misconduct to proper authority.  In NFPA’s code, Ethical Consideration (EC) 1.3(d) states, 

            A paralegal shall advise the proper authority of non-confidential knowledge of 
any action of another legal professional that clearly demonstrates fraud, deceit, 
dishonesty, or misrepresentation. The authority to whom the report is made shall depend 
on the nature and circumstances of the possible misconduct, (e.g., ethics committees of 
law firms, corporations and/or paralegal associations, local or state bar associations, local 
prosecutors, administrative agencies, etc.). Failure to report such knowledge is in itself 
misconduct and shall be treated as such under these rules. 

            The duty to report in 1.3(d) is limited to the four categories of fraud, deceit, dishonesty, 
or misrepresentation, and would not apply to a situation in which there was an absence of intent 
to commit dishonest behavior.   The fact that the NFPA may have defined "misconduct" more 
broadly elsewhere in the code does not allow us to broaden the scope of 1.3(d).  Further, EC 
1.3(c) provides that if a paralegal’s fitness to practice is compromised by physical or mental 
illness, resulting in an act of misconduct, then the paralegal may avoid sanction if the 
circumstances so merit.  NFPA’s ethical codes, therefore would require reporting only serious 
breaches of ethical behavior.  They also favor consideration of mental or physical impairment in 
determining if sanctions are appropriate. 

The present situation does not involve a paralegal’s behavior, however.  Here, the 
concern surrounds the lack of competence or diligence of an attorney.  The ABA’s rules create 
an obligation for an attorney to report breaches of professional conduct that may include 
behavior brought about by an impairment due to age.  The ABA rule relevant here states, 

Rule 8.3 Reporting Professional Misconduct. 
(a) A lawyer having knowledge that another lawyer has committed a violation of the 
Rules of Professional Conduct that raises a substantial question as to that lawyer‘s 
honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the 
appropriate professional authority. 

If the impairment means that competent representation is not being given, then Rule 8.3 
would require an attorney to report the situation to “the appropriate professional authority.”  It is 
true that a paralegal is not held to the same obligation under the rules set forth in NFPA’s 
published ethical considerations.  Under those considerations, a paralegal has no duty to report 
the behavior, even should it become worse, to the point of raising “a substantial question” as to 
the lawyer’s fitness to practice law.  Moreover, the facts presented here have not reached that 
point. That could be the end of our inquiry.   

However, the writer seeks an answer to a more general question: what should a paralegal 
do if an attorney exhibits signs of advancing age that call into question their ability to 
competently practice law and represent clients?  General tenets of ethics would say that if a client 
is being subjected to incompetent representation because of the mental or physical condition of 
the lawyer, then it should be brought to the attention of someone, or some organization, that can 
correct the situation. 
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The paralegal often occupies the best position to observe the lawyer’s behavior.   They 
may find that although not required or obligated to do so under the rules, the behavior they have 
witnessed demonstrates an unacceptable degree of incompetence.   The next question would be 
to whom should the paralegal report?   

             Considerations of loyalty and respect would place a priority on speaking with the 
attorney directly about the concerns.  If possible, frank and open discussion with the attorney 
could go a long way.  We recognize however, that in some situations, the paralegal is not the best 
person to approach the attorney directly.   

In cases of fraud, deceit, dishonesty, or misrepresentation, the NFPA code leaves it up to 
the individual paralegal to decide.  EC-1.3 states,  “The authority to whom the report is made 
shall depend on the nature and circumstances of the possible misconduct, (e.g., ethics 
committees of law firms, corporations and/or paralegal associations, local or state bar 
associations, local prosecutors, administrative agencies, etc.).”              

            Absent anyone with in the office, an “appropriate professional authority” to some would 
mean the disciplinary committees of the state bar authorities.  To others, resorting to disciplinary 
authorities is too harsh for an unintentional and most likely unpleasant condition for the attorney. 
 Unlike cases of theft, misappropriation or dishonesty, an  attorney’s impairment should give 
cause for compassion, and help, not necessarily discipline.  Some states such as Massachusetts 
and Ohio require a legal professional to report only to the disciplinary authority and to no other. 
 See, respectively, www.mass.gov/obcbbo/misconduct.htm 
<http://www.mass.gov/obcbbo/misconduct.htm> , and 
 www.sconet.state.oh.us/Atty-Svcs/ProfConduct/proposal/rule_updates_102805/rule_8_3.pdf 
<http://www.sconet.state.oh.us/Atty-
Svcs/ProfConduct/proposal/rule_updates_102805/rule_8_3.pdf> .  

In other states such as Utah and Mississippi, legal professionals there report to an 
“appropriate professional authority”, leaving much to discretion.  For instance, an official 
comment to Mississippi’s version of Rule 8.3 observes, 

            A measure of judgment is, therefore, required in complying with the provisions of 
this Rule. The term "substantial" refers to the seriousness of the possible offense and not 
the quantum of evidence of which the lawyer is aware. A report should be made to the 
bar disciplinary agency unless some other agency, such as a peer review agency, is more 
appropriate in the circumstances. (Italics supplied). 

            Recent attention to mental health issues among professionals has created lawyer 
assistance programs.  In 1988, the ABA created the Commission on Impaired Attorneys to assist 
with the problems of alcoholism. expanding it to include a wide range of mental health problems 
such as stress, depression and compulsive gambling in 1996.  As its primary function, the 
Commission's educates the legal community on the impairments facing lawyers and how to 
respond confidentially.  The commission also provides technical resources to state and local 
lawyer assistance programs and outreach to lawyers and their families.  Now, every state has a 
lawyer assistance programs or committees.[1] 
<http://mailcenter.comcast.net/wm/toolbar/notheme.html#_ftn1>   Certainly a humane rule 
would read that reporting to an assistance program could constitute an "appropriate professional 
authority" under ABA Model Rule 8.3.  The legal professional would have to check the 
applicable rules in their state. 
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 Advancing age, like other impairments, is measured in degrees.  It can also be coupled 
with an illness that compromises a person’s abilities.  There must be a balancing between 
compassion for the elderly attorney, and the real need to protect clients from incompetent 
representation. 

    

 
[1] <http://mailcenter.comcast.net/wm/toolbar/notheme.html#_ftnref1>    The Virginia State 
Bar’s lawyer assistance program has listed “Signs of Lawyer Impairment”   
(See, http://www.vsb.org/publications/valawyer/feb01/news.pdf) 
 
Attendance: 
 
� Arriving late/leaving early 
 
� Returns late or fails to return from lunch 
 
� Fails to keep scheduled appointments 
 
� Fails to appear at depositions or court hearings 
 
� Frequent days off and unexplained absences 
 
Job Performance: 
 
� Pattern of missed deadlines 
 
� Neglects processing of mail or timely return of calls 
 
� Decline in productivity 
 
� Decline in overall quality of work 
 
� Overreacts to criticism; shifts blame to others 
 
� Deteriorating relationships with colleagues and staff 
 
� Decline in performance throughout the day 
 
� Client complaints about performance/accessibility/communication 
 
� Co-mingles or borrows clients‚ trust funds 
 
� Smelling of alcohol or appearing under the influence in office and during court appearances 
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Personal Behavior: 
 
� Deterioration/neglect of personal appearance, health, hygiene 
 
� Loss of control at social gatherings, even where professional decorum is expected 
 
� Distorts truth; is dishonest 
 
� Manages finances poorly; fails to make tax filings and payments on time 
 
� Arrested for DUI, drunkenness in public, possession of illegal drug 
 
� Withdrawal from friends and associates 
 
� Pattern of family crises; marital infidelity 
 
� Pattern of unpredictable emotional reactions or mood swings. 
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Once upon a time, I had a high-level job at a national magazine. I was up for a promotion to editor-in-chief and was invited
to lunch with the company’s VP. He was a tall guy with legs as long as a giraffe’s and walked at warp speed.

He didn’t know that I have rheumatoid arthritis (RA), which causes me debilitating foot pain. I’d disclosed it to my
immediate supervisor right after I was diagnosed because I was unsure how my new medications would affect me. But for
privacy reasons, she was the only person I’d told at work.

As the VP and I hustled to the restaurant, I trailed behind. Reluctantly and politely, I asked him to slow down. He actually
seemed annoyed, and I instantly felt judged and weak.

I didn’t get the job.

Did my invisible disability kill my chances for the promotion or was I just an untalented hack? We may never know. What I
do know for sure is that I am not the only one who’s ever felt that my disability has negatively affected me at work. Invisible
disabilities include a wide range of conditions, such as fibromyalgia, ADHD, Lupus, PTSD, OCD, HIV, depression, and
more. And while it’s difficult to pinpoint exactly how many people fall into this category, workers with invisible disabilities
face unique challenges compared to those with visible ones when it comes to disclosure, according to a paper published in
the Journal of Industrial and Organizational Psychology.
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“We think of health as the norm in our culture, but it’s really a fantasy that everybody in the workforce is in perfect health,”
says Katie Willard Virant, a psychotherapist in St. Louis who has Crohn’s disease and is the author of the Psychology Today
blog Chronically Me: The Emotional Landscape of Chronic Illness. “There are many people struggling with chronic illness.
We need to normalize it more.”

Understandably, Willard Virant says, employees with invisible disabilities are confused about when—or if—they should
disclose their illness at work. They’re scared to tell their bosses and co-workers about their conditions for fear of being
outcast at best and fired at worst. “There are feelings of shame, embarrassment, vulnerability, paranoia. Disclosing your
illness can make you feel isolated and less valuable.”

Before you do anything, read these five important steps to make the best decision for you and, if you do decide to disclose,
to figure out the best way to go about it.

Step 1: Decide If You Actually Want to Disclose It

According to the Americans with Disabilities Act, “the law says that you can disclose or not disclose at any time,” explains
Claudia Center, senior staff attorney with the national ACLU disability rights program. “Most people do not disclose during
the application process itself.” But some will because they want to know upfront if the company will be accepting and
supportive—or not. “Some people do because they’ve had bad experiences in the past and they just want to be open and just
throw it all out there,” Center says. “Or some people might have disability pride, like, ‘I'm proud of who I am as a person
with a disability.’”

Potential employers are not allowed to ask you specific medical questions, get into anything designed to elicit medical
information, or make inquiries about a potential disability during an interview. They can’t ask what medications you’re on or
how many days you missed on your last job because of worker’s comp claims.

But they can ask you, for example, if you are able to do the task. “That’s never going to be illegal,” Center says. They can
also ask why you have a years-long gap on your resume. “Absolutely do not lie,” Center says, “but you can be creative
about your answer. Figure out something that you did during that gap. Maybe you were too sick to work during that time,
but you were in a class or doing some volunteer work, then you could list that on your resume or speak about it during the
interview. Or perhaps you were taking care of a sick parent,” she says. “You can say, ‘I was helping a family member during
that time and you know, I was lucky enough that I didn't have to work.’”

The decision to disclose isn’t easy at any time, whether it’s during the interview process, after being hired, or down the road
during your employment. If you’re unsure what to do, think about why you would choose to disclose and what outcome
you’d hope for. Are you disclosing because you want to make sure you’ve had an initial conversation in case your condition
worsens? Or are you suddenly in pain and can’t do your job effectively? “Different people have different privacy values,”
Center adds. Choices about if, when, and how to disclose—and the reasons behind them—vary based on the person and their
particular situation.

Gabi DeLorenzo, who is on her feet eight hours a day working at a truck stop, decided to tell her employer everything about
her psoriatic arthritis, an autoimmune disease, at her interview so there would be no surprises if she got the job. Luckily, her
boss was immediately supportive. “I was hired on the spot and came back the same day for training.”

Kai Hibbard, a social worker who has ADHD, blurted it out during a court appearance one day when she felt it was affecting
a presentation. “I told a room full of people all at once, including attorneys, the magistrate, the head of family recovery
court, other social workers, the head attorney for Child Protective Services, and other human services contractors,” says
Hibbard, who hadn’t gone in that morning thinking she would talk about her ADHD. “I was giving a case report and realized
I kept jumping from topic to topic. Think Doug in Up: ‘Squirrel!’ I stopped, took a breath and let them know I had ADHD
and had forgotten my meds that morning.”

David Iserson, a television and film writer/producer who is constantly working on new projects with new people, would
prefer to never disclose his Crohn’s disease, “but it often becomes necessary. I need to explain why I obviously have to duck
out to the bathroom more than most people,” he says. “I’ve tried to not say anything and then had a boss lecture me on not
drinking as much water, so I wouldn’t have to go as often. And that was embarrassing. It’s very hard.” Ironically, Iserson

https://www.ada.gov/


says, his invisible disease makes him very visible in a way he’d rather not be. He tends to land in the hospital for a week or
so every couple of years. “You definitely are branded as a sick person and everyone at work signs a card. Which I hate.”

Others hold off disclosing for as long as possible. “I want to be considered for promotions,” says Mandy C., who works for
her state government. “I know that legally they can't hold your illness against you, but I live in the real world, and they hold
it against you. So the longer they are in the dark, the better.”

Most employees wait until they've been on the job for a while and “try to get relationships going with their co-workers and
supervisors and have that goodwill in place” before they disclose, Center adds. But if you’re having trouble performing
certain functions and people are noticing—maybe you’re even getting written up—“we advise you to disclose so at least
there's an attempt to accommodate you before you lose your job.”

Step 2: Know Your Legal Rights

Before you disclose—if you choose to at all—it’s imperative to know whether or not your specific invisible illness is
covered and what that even means. The good news is that in 2008, Congress passed amendments to the ADA revising the
definition of what constitutes a “disability,” intentionally broadening it to include those of us who may look “healthy” on the
outside but are suffering on the inside. “The ADA does not contain a list of medical conditions that constitute disabilities,”
explains Center. “Instead, the ADA has a general definition of disability that each person must meet.”

According to the Job Accommodation Network, the general litmus test to figure out if you’re covered under the ADA is:

1. Do you have an impairment? If yes,
2. Does it affect a major life activity (such as work)? If yes,
3. Does it substantially limit the major life activity?

You cannot be fired for having an invisible illness covered under the ADA—but you have to be able to do the job you were
hired to do. If you can’t, your employer is required to make “reasonable accommodations” to help you succeed in your job
(see Step 5 below) or find you a lateral move within the company to a vacant job you’re qualified for, Center notes. If there’s
no open role at an equivalent level, they are allowed to demote you to another open position.

Charlotte H., for example, had been at her job at an engineering firm for almost a decade when she suddenly and rapidly
started developing symptoms of ankylosing spondylitis (AS), a type of arthritis that causes excruciating back pain. “I
actually ended up getting a demotion, though they called it a lateral move, due to needing to work from home,” she says.

If neither a lateral move nor a demotion is possible or it doesn’t work out, a company may be legally allowed to let you go.

Step 3: Choose Whom to Disclose To

By law, you are allowed to only tell HR, if you prefer. You can inform your boss or supervisor as well, but you aren’t legally
required to. In other words, that part is entirely up to you and might depend on your manager and the specifics of your
situation.

“I have chosen to be very open about my circumstances with my boss in an effort to have [fewer] issues,” says AS patient
Sara Bertram. “I always feel it’s easier to understand someone else’s situation if you know a little more about what’s going
on. They have been really great about it. I will say though, that I could see where some places I maybe wouldn’t do that in
fear of negative responses.”

Because not everybody gets a warm and fuzzy reaction. “I was open about the journey I went through to get a diagnosis. It
sucked,” says Charlotte. “My bosses weren’t really supportive but I get why. People think illnesses are black and white. That
you go to the doctor and write you a script and you’re fixed. That isn’t the case with systemic autoimmune disease.”

You can also disclose to your co-workers but that can, in some cases, trigger nasty gossip or cause resentment if they feel
you get special treatment or have to pick up the slack for you. “I felt like I was letting everyone down,” admits certified
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athletic trainer Cheryl W. “I missed 30 hours of work last year and after eight years of glowing reviews it didn’t matter
anymore. I still got chastised and my supervisor suggested I drop hours. I said no.”

But there can also be a cost to hiding your disability from your colleagues. “If you’re keeping something secret, that can be
kind of weird and make people have anxiety and not feel comfortable,” Center says. “Some people do something in
between. They might disclose to their close friends at work, but not to everybody.” If you don’t want everyone to know,
make sure to ask those you do tell to keep the information private.

If you decide to disclose, Willard Virant recommends finding allies in the workplace. “[Make] sure that you have those
people, your tribe, that you can talk to about these feelings,” Willard Virant says. “People that you can go to and say, ‘Well,
you know, this just happened. This was tough.’ I think knowing that you have those safe people is super important.”

Mary Hommel, who has psoriatic arthritis, found an ally in her supervisor. “It took me a year to tell my boss but I’m glad I
finally did,” Hommel says. “When people would say stuff he’d defend me. He’d even scold me when he knew I was
overdoing it.”

Step 4: Draft an Email

Disclosing your invisible illness is perhaps as nerve-racking as asking for a raise. Center recommends sending some sort of
official correspondence for the record. The JAN website is an amazing resource for all things related to disclosing your
disability and has sample form letters for many different kinds of disabilities that you can use as a guide. In a nutshell, JAN
says, your letter should:

Identify yourself as a person with a disability
Say that you’re requesting accommodations under the ADA (if you’re a federal employee, you’ll want to cite the
Rehabilitation Act of 1973 instead)
Describe the specific job tasks that are problematic
Describe your ideas for accommodations
Ask for your employer’s input on accommodation options
Attached medical documentation if relevant
Ask for a timely response to your request

“I have been routinely informing my employers for about ten years,” says Mark McIntyre. “Each time I change jobs or get a
new boss, I have a one-to-one and explain about my condition and what it means for my work capability. I follow it up with
a standard email confirming what I have said so they have a record.” You can start with a meeting, as McIntyre does, or skip
straight to the email, depending on your comfort level.

Step 5: Ask for “Reasonable Accomodations”

If you want to request accommodations—a lateral move, a standing desk, an ergonomic chair, schedule modifications, time
off for infusions or other appointments, work from home days, etc.—“your employer is permitted to ask you for reasonable
medical documentation, which generally speaking is a note from your doctor confirming that you have a disability covered
by the act and that you need an accommodation,” Center explains.

Karen Schlosberg, a proofreader/copy editor, has several invisible illnesses including Lyme disease, ADHD, IBS, and
depression. “My work became erratic. The brain fog was the worst. My memory was full of holes and I had trouble finding
words. I had trouble organizing and reading instructions,” Schlosberg says. “I disclosed that I had ADHD and I needed a
bigger monitor and some adjustment in the proofreading protocol. I have mixed feelings about asking for accommodations
but ultimately if it comes down to getting a bad review or asking for accommodations, I’d say ask.”

Willard Virant suggests not just presenting your employer with a problem but bringing them potential solutions as well. It
shows your employer you’re being proactive but it’s also “a way to empower yourself,” she says. At the same time, be open
to other ideas your employer proposes. There may be solutions that you’re not aware of or ones you can brainstorm together.

https://askjan.org/media/accommrequestltr.cfm


Kathy Carbrey, a supervisor at a billing company, has had a very positive experience since disclosing she has AS. “It’s
imperative for me to be in the office due to having staff under me,” she says. But her company set up a computer for her at
home so she could work remotely on days she isn’t feeling well. “My bosses have also been very understanding with the
multiple doctor appointments and physical therapy twice a week,” she adds, and “my immediate boss has taken the time to
learn about AS and how it affects my daily life.”

Unfortunately, not all companies respond as Carbrey’s did. If you have a dispute with your employer around what falls
under “reasonable accommodations”—which is open to interpretation and varies widely depending on the state, the size of
the company, and more—or are receiving bad performance reviews you feel aren’t warranted, contact a local legal clinic or
the JAN.

Disclosing an invisible illness at work is difficult and can crush your confidence in your abilities. Whatever you decide to do
and however you decide to go about it, it’s essential to remember that just because you have a disability, it doesn’t mean
you’re not good at your job. Remind yourself of that often.

“Remind yourself of the strengths that you do bring to the workforce, some of which are because of your chronic illness,
like courage and empathy. There are certainly negatives and drawbacks, but there are strengths, also. We have to own those,”
Willard Virant says. “Reclaim your strength and what you bring to the workplace, like your intelligence, your hard work,
and your training. Know that you bring something of value—and that your illness doesn't diminish that.”

Dibs Baer

Dibs Baer is an entertainment journalist and a New York Times bestselling author/coauthor of six books, including Lady
Tigers in the Concrete Jungle: How Softball and Sisterhood Saved Lives in the South Bronx, out now.

More from Dibs Baer

©2020 Daily Muse Inc.

About The Muse

About Us
Team
Careers
FAQs
Contact Us
Search Jobs
Browse Companies
Terms of Use
Privacy Policy

Popular Jobs

New York Jobs
San Francisco Jobs
Seattle Jobs
Engineering Jobs
Marketing Jobs
Information Technology Jobs

Get Involved

For Employers

https://www.themuse.com/author/dibs-baer
https://www.amazon.com/Lady-Tigers-Concrete-Jungle-Sisterhood/dp/164313065X
https://www.themuse.com/author/dibs-baer
https://www.themuse.com/
https://www.themuse.com/about
https://www.themuse.com/team
https://www.themuse.com/profiles/themuse
https://themuse.zendesk.com/hc/en-us
https://www.themuse.com/contact
https://www.themuse.com/search
https://www.themuse.com/companies
https://www.themuse.com/user/terms
https://www.themuse.com/user/privacy
https://www.themuse.com/search/jobs/l-New-York%2C-NY-jobs?ref=footer
https://www.themuse.com/search/jobs/l-San-Francisco%2C-CA-jobs?ref=footer
https://www.themuse.com/search/jobs/l-Seattle%2C-WA-jobs?ref=footer
https://www.themuse.com/search?keyword=Engineering&searchType=jobs&ref=footer
https://www.themuse.com/search?keyword=Marketing&searchType=jobs&ref=footer
https://www.themuse.com/search?keyword=information%20technology&searchType=jobs&ref=footer
https://www.themuse.com/employers


The Muse Book: The New Rules of Work
Podcast: The New Rules of Work
For Career Coaches
For Developers
Send Feedback About The Muse
Tell A Friend

Join the Conversation

Looking for a Job?
Sign up to receive customized job alerts in your inbox every week.

Sign Up

https://www.themuse.com/thenewrulesofwork
https://www.themuse.com/employers/thenewrulesofworkpodcast
https://www.themuse.com/startcoaching
https://www.themuse.com/developers
mailto:questions@themuse.com
https://www.themuse.com/friends


A

Supervisor a Headache? Court Says No to
ADA Claim

By Scott M. Wich

April 15, 2020

n employee who complains of migraines a�ecting the ability to perform essential job functions will usually draw the attention of HR. Migraines can

be debilitating, and there is good reason to conclude that such an employee should be considered for reasonable accommodations under the

Americans with Disabilities Act (ADA). However, as recently decided by the 2nd U.S. Circuit Court of Appeals, such is not always the case.

An employee worked for Bloomberg L.P. as a sales representative in the U.S. market. Between 2011 and 2013, he su�ered migraines that left him

temporarily incapacitated, which impaired his work ability and his life activities, generally. Around the same time, the employee received poor performance

reviews. The company identi�ed several de�ciencies and strategies for improvement.

In 2013, the employee made several requests to transfer to Asia, as he believed his performance would improve based on his interests and experience in

the region. In May 2013, the employee submitted a doctor's note stating that the employee's migraine condition could result in "serious health

consequences." The note further stated that work-related stress was a trigger for the migraines and that "[absent] a change in his current work environment

… a medical leave of absence … alone will not signi�cantly mitigate this stress."

In turn, the employee requested as an accommodation that he be permitted to perform his same job but under di�erent supervision. The company

declined the request and, following a subsequent poor performance review and written warning, �red the employee.

He sued and alleged that he was discriminated against under the ADA due to his migraines. The lower court granted summary judgment to the company.

The appeals court a�rmed the dismissal, concluding that the employee did not su�er from a "disability" as de�ned by the ADA.

[SHRM members-only toolkit: Accommodating Employees' Disabilities (www.shrm.org/resourcesandtools/tools-and-

samples/toolkits/pages/accommodatingdisabilities.aspx)]

The appeals court noted that medical conditions that substantially limit an employee's ability to work are protected by the ADA. Nonetheless, a medical

condition that merely limits an employee from working in just one situation—for example, under a particular supervisor—does not amount to an ADA-

recognized disability.

The court opined that an employee's "inability to perform a single, particular job does not constitute a substantial limitation in the major life activity of

working." Rather, an employee must show that "his condition precludes him from working in a class or broad range of jobs."

The 2nd Circuit concluded that nothing in the 2008 amendments to the ADA, which broadened the de�nition of an ADA disability, give rise to a di�erent

result.

Because the employee admitted he could do the same job so long as the supervision was di�erent, he was not disabled in the major life activity of

working. As such, the ADA did not apply to him.

Woolf v. Strada, 2nd Cir., No. 19-860 (Feb. 6, 2020).

Professional Pointer: Disability and accommodation issues can be some of the most challenging for employers. Particular care must be taken when

denying an accommodation based on a determination of whether a condition is a legally protected "disability." Particularly under state and local laws that

de�ne the term more broadly, an adverse employment action based on an assumption that a disability is not protected can be a costly error.

Scott M. Wich is an attorney with Clifton Budd & DeMaria LLP in New York City.

[Visit SHRM's resource page on the Americans with Disabilities Act (www.shrm.org/ResourcesAndTools/Pages/Americans-with-Disabilities-Act.aspx).]
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How Should The Bar Weigh Aspiring
Attorneys' Mental Health?
By Celeste Bott | September 27, 2020, 8:02 PM EDT

The high court bid of a rejected applicant to the Illinois bar is raising fresh questions about whether
members of state bar admissions boards are best suited to make decisions about candidates' mental
disabilities, especially amid calls across the legal industry to take mental health issues more
seriously.

Thomas Skelton in June urged the U.S. Supreme Court to review his case so it can clarify
whether the Americans with Disabilities Act is applicable to considerations of admission to state
bars, and whether an applicant's disability and any related "reasonable" accommodations should be
factors to be considered in making such determinations, according to his petition for certiorari.

Skelton had requested conditional admission, a practice in which he'd be admitted to the bar, but his
ongoing mental health treatment would be supervised by the Illinois Attorney Registration &
Disciplinary Commission, the agency responsible for disciplining attorneys in Illinois, for an agreed
upon period of time — typically two years, unless a longer period is ordered.

Trisha Rich, a Holland & Knight LLP attorney who represents Skelton, told Law360 that conditional
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admission would have been the "perfect remedy" in his situation, where her client has a track record
of being under treatment.

"Since we filed this we've heard from a few people across the country who have had similar issues,"
Rich said. "I do see this as a systemic problem."

But some mental health advocates say that conditional admission isn't necessarily a better
alternative, and can relegate attorneys who are fully qualified to practice law despite a mental illness
diagnosis to "second-class citizenship."

Other attorneys say members of character and fitness committees have a duty to protect the public
first and foremost, and that can mean making some tough calls about whether an applicant is truly
ready to be a lawyer.

"We're handling people's lives. We can't mess up," said Carol Langford, a California attorney who
works on admissions cases.

Bringing in Experts

Skelton graduated from the University of Illinois at Chicago John Marshall Law School and passed
the Illinois bar in 2017, but was rejected by the Committee on Character and Fitness for the First
Judicial District, which is appointed by the Illinois Supreme Court and reviews the "general fitness"
and "moral character" of those seeking to practice law in the state, according to his petition to the
Supreme Court.

During the course of the committee's review of his application, he sent approximately 40 emails to
the member of the committee assigned to review his case and to staff members contending that they
lacked integrity, using "charged language, including political rhetoric and themes of persecution" in
his writings, according to the petition.

Skelton was subsequently diagnosed with a delusional disorder, began taking medication to treat the
diagnosis, and met with a psychiatrist and a psychotherapist, according to his petition. His boss at
the City of Chicago Department of Law, where he worked as a Freedom of Information Act officer,
also reported that he was adjusting well to the pressures of the job.

Yet an inquiry panel of the committee voted in March 2018 against recommending that Skelton be
certified for admission, citing his mental health history, his "misconduct" in sending the emails,
their own opinions of his "self-reported internal thoughts" and his ongoing symptoms, without
attempting to offer accommodations for his disability, according to the petition.

But it's not doctors or therapists or social workers who sit on that committee, Rich said, and the

https://www.law360.com/companies/atlanta-s-john-marshall-law-school
https://www.law360.com/agencies/illinois-supreme-court


committee ignored Skelton's doctors' testimony that he has his illness under control.

"That testimony was unrebutted, and the committee disregarded it," she said. "His medical providers
show up and say the treatment is working, and we say, that's still not good enough for us, that really
undercuts our goal to tell people to get help."

Licensing boards should involve mental health professionals or social workers in this process, Rich
argued.

Robert Dinerstein, director of the Disability Rights Law Clinic at American University Washington
College of Law, told Law360 he shares Rich's concerns that members of character and fitness
committees don't necessarily have the skills required to make conclusions about an applicant's
mental health.

"We can all play armchair psychiatrist, but we're not all trained to make those kinds of distinctions,"
Dinerstein said. "This is an element of character and fitness that people doing the assessment don't
really understand unless you've got the expertise ... it's not that they're bad people, but they're part of
a society that is still figuring out what it means to have a mental illness, and how to treat it."

The ADA is premised on individuals and looking at their situations in an individual way, Dinerstein
said. Not everyone with the same diagnosis has the same experience, and boards making decisions
about who can practice law have to bear that in mind, he said.

"For one person, [a mental illness] may be debilitating, for another who may have the same
diagnosis, it isn't that limiting for that person," Dinerstein said.

Protecting the Public

Langford told Law360 that character and fitness committees have to focus on protecting an aspiring
lawyer's potential clients above all else.

There's simply too much at stake, she said, and the costs can be enormous if a mental disability isn't
controlled — clients could go to prison, get deported or lose custody of their kids, to name a few
examples, she said.

"It is sad, because there are very bright people who have these issues. And you want to help them,
but at the same time, the lodestar has to be the public interest," Langford said. "To me everything
has to be looked at from a public protection standard. You have to first step back and do that. What's
done for the potential lawyers comes second."

"How long ago" is the first question Langford said she asks aspiring lawyers who come to her with



admissions cases — and in Skelton's case, he was having symptoms of his mental illness at the very
time he was applying to the state bar, she said.

"It's too close in time to the application," she said. "People forget the burden is on the applicant.
You're banging at their door."

Susan Stefan, an expert in mental disability law, told Law360 that in an unusual way, the board's
rejection in Skelton's case represents a kind of step forward because they're pointing to behavior,
including the emails he sent to the committee, and not just his diagnosis.

"We have fought for decades the exclusion of people from licensure solely on the basis of diagnoses
and receiving treatment," Stefan said. "Our argument is that you need to look at people's behavior,
not their diagnosis or treatment."

Stefan said she was "torn" about Skelton's case and questioned if it was the best vehicle for Supreme
Court review, or if he was the best candidate for conditional admission, a practice she says is
overused and compares to "second-class citizenship."

"A better thing for his life would be to work for a year and go back and ask for admission," she said.

Rich knows that that's what many would want her client to do — to put his head down, stay out of
trouble and try again in a few years. But while the Illinois board concluded Skelton wasn't ready to
be an attorney, it was a conclusion "that was not borne out by the evidence," she said.

"There wasn't a single witness on the other side," Rich said. "Character and fitness are volunteer
lawyers doing this in their spare time. I know it's a tough job. But it's a really important job."

Deterred From Seeking Help

Skelton's petition to the high court referenced a 2017 report from the American Bar Association
National Task Force on Lawyer Well-Being, addressing lawyer well-being, mental illness and
addiction in the legal profession. Its findings emphasize that lawyers and law students often avoid
seeking assistance for mental health or addiction issues because of fear that seeking help will impact
their licensure, Skelton said.

"The majority's decision contributes to the stigma that results in lawyers and law students avoiding
mental health treatment by grounding its finding of unfitness in Mr. Skelton's mental health status,"
the petition said.

Universities and law schools some time ago had to recognize if they were going to accept more
students with disabilities, then they would have an obligation to help them thrive and succeed,

https://www.law360.com/companies/american-bar-association


Dinerstein said. But it's been more of a mixed bag at bar admissions, he said.

"The last thing I think you want is for people to not seek help that they need," he said.

Dinerstein said he's seen more willingness to talk about mental illness and disability in the last ten
years, but stigma remains. And while there has been more focus on a bar applicant's conduct rather
than diagnostic category, "it's been a slower development than it should have been."

Still, some states have moved to drop bar applicant questions about mental health and treatment
altogether.

In February, New York's chief judge said the question on the bar admission form has deterred
law students from seeking treatment because they fear denials and other repercussions. In June, the
New Hampshire Supreme Court Committee on Character and Fitness announced it would no
longer ask applicants about their mental health history or whether they have received any related
treatments or diagnoses, citing the same reason.

A Kentucky federal judge in August compared the state's bar admission system to a "cartel,"
predicting that a law student will die one day over not obtaining mental health care out of fear state
officials would use the treatment against the student and saying the state's system punishes people
who get help.

And the Florida Supreme Court in September changed state bar rules to no longer treat
members with a history of drug, alcohol or psychological issues as a separate class of "conditionally
admitted members."

Rich told Law360 she felt it was vitally important to bring Skelton's case, saying the legal industry
can't "feign surprise" about experiences like his anymore.

"The profession cannot talk out of both sides of its mouth on this any longer," Rich said. "Either this
is something we care deeply about and are committed to working on and fixing, or it's not."

Have a story idea for Access to Justice? Reach us at accesstojustice@law360.com.

--Additional reporting by Kevin Penton, Andrew Strickler and Nathan Hale. Editing by Katherine
Rautenberg.
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Legal Ethics

California Bans Inquiries on Would-be
Lawyers’ Mental Health
By Joyce E. Cutler

July 30, 2019, 3:41 PM

Legislation designed to reduce mental health stigma in the profession

Law effective at the start of 2020

The California Bar starting in January will be prohibited from seeking prospective lawyers’ mental health

records under a just-enacted law.

California becomes the latest state to remove the requirement for prospective lawyers to indicate their

mental health and sign over medical records under Senate Bill 544. California lawyers once they pass the

bar must be determined to be of “good moral character” under the state Business & Professions Code

Section 6060(b). California lawyers are subject to regulation by the legislature and admission and

discipline by the California Supreme Court.

Gov. Gavin Newsom signed S.B. 544, which was introduced by Sen. Thomas Umberg (D), on July 30. The bill

received no opposition or no votes. The bill is sponsored by Disability Rights California, a nonprofit

advocating for people with disabilities. It was signed 29 years after the passage of the Americans with

Disabilities Act, which further protects those with disabilities from discrimination.

“The purpose of the bill is to reduce the stigma of mental health issues, and to help mitigate any chilling

effect that prevent[s] law students from getting treatment for mental health issues, including sexual

assault and PTSD,” Umberg said in a statement. “There are candidates who do not seek honest and

warranted professional help, out of fear they have to divulge those records. SB 544 will stop the bar from

asking for access to those records in most cases.”

Neither the bar nor the examining committee can seek, consider, or review an applicant’s medical records

relating to mental health when deciding whether an applicant is of good moral character under the new

law. The law contains an exception if applicants seek to use the record to demonstrate they are of good

moral character or as a mitigating factor.

Virginia, Washington, and Louisiana have already enacted similar prohibitions on seeking attorneys’

mental health records.

https://news.bloomberglaw.com/legal-ethics/
mailto:jcutler@bloomberglaw.com
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=201920200SB544
https://sd34.senate.ca.gov/


The New York State Bar Association launched a task force June 10 to review the state’s bar application,

making sure mental health treatment does not negatively affect admission. The goal is to have

recommendations by November.

To contact the reporter on this story: Joyce E. Cutler in San Francisco at
jcutler@bloomberglaw.com

To contact the editor responsible for this story: Rebekah Mintzer at
rmintzer@bloomberglaw.com

© 2020 The Bureau of National Affairs, Inc. All Rights Reserved
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Formal Opinion 03-431 August 8, 2003
Lawyer’s Duty to Report 
Rule Violations by Another Lawyer 
Who May Suffer from Disability or Impairment

A lawyer who believes that another lawyer’s known violations of discipli-
nary rules raise substantial questions about her fitness to practice must
report those violations to the appropriate professional authority. A lawyer
who believes that another lawyer’s mental condition materially impairs her
ability to represent clients, and who knows that that lawyer continues to do
so, must report that lawyer’s consequent violation of Rule 1.16(a)(2), which
requires that she withdraw from the representation of clients.

In this opinion, we examine the obligation of a lawyer who acquires knowl-
edge that another lawyer, not in his firm, suffers from a mental condition that
materially impairs the subject lawyer’s ability to represent a client.1 Under Rule
1.16(a)(2) of the Model Rules of Professional Conduct,2 a lawyer must not
undertake or continue representation of a client when that lawyer suffers from a
mental condition that “materially impairs the lawyer’s ability to represent the
client.”3 That requirement reflects the conclusion that allowing persons who do

AMERICAN BAR ASSOCIATION
STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY

AMERICAN BAR ASSOCIATION STANDING COMMITTEE ON ETHICS AND PROFESSIONAL RESPONSIBILITY,
541 North Fairbanks Court, 14th Floor, Chicago, Illinois 60611-3314 Telephone (312)988-5300
CHAIR: Marvin L. Karp, Cleveland, OH o Loretta C. Argrett, Washington, DC o Michael E. Bragg,
Bloomington, IL o Thomas M. Fitzpatrick, Seattle, WA o Daniel W. Hildebrand, Madison, WI o Donald
B. Hilliker, Chicago, IL o Bruce Alan Mann, San Francisco, CA o Charles McCallum, Grand Rapids,
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Ethics Counsel
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1. In ABA Standing Committee on Professional Responsibility Formal Opinion 03-
429 (Obligations With Respect to Mentally Impaired Lawyer in the Firm) (June 11,
2003), we addressed the obligations of lawyers within a firm when another lawyer with-
in that firm violates the Model Rules of Professional Conduct due to mental impairment.
Like that opinion, this opinion deals only with mental impairment, which may be either
temporary or permanent.  Physical impairments are beyond the scope of this opinion
unless they also result in the impairment of mental faculties.  In addition to Alzheimer’s
disease and other mental conditions that are age-related and affect the entire population,
lawyers have been found to suffer from alcoholism and substance abuse at a rate at least
twice as high as the general population.  See George Edward Bailly, Impairment, The
Profession and Your Law Partner, 11 No. 1 PROF. LAW. 2 (1999).

2. This opinion is based on the Model Rules of Professional Conduct as amended
by the ABA House of Delegates in February 2002 and, to the extent indicated, the pre-
decessor Model Code of Professional Responsibility of the American Bar Association.
The laws, court rules, regulations, rules of professional responsibility, and opinions
promulgated in the individual jurisdictions are controlling.

3. Rule 1.16(a)(2) states that a lawyer shall not represent a client or, where represen-
tation has commenced, shall withdraw from the representation of a client if “the



not possess the capacity to make the professional judgments and perform the
services expected of a lawyer is not only harmful to the interests of clients, but
also undermines the integrity of the legal system and the profession.

Under Rule 8.3(a), a lawyer with knowledge4 that another lawyer’s conduct
has violated the Model Rules in a way that “raises a substantial question as to
that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects”
must inform the appropriate professional authority.5 Although not all violations
of the Model Rules are reportable events under Rule 8.3, as they may not raise
a substantial question about a lawyer’s fitness to practice law, a lawyer’s fail-
ure to withdraw from representation while suffering from a condition material-
ly impairing her ability to practice, as required by Rule 1.16(a)(2), ordinarily
would raise a substantial question requiring reporting under Rule 8.36.

When considering his obligation under Rule 8.3(a), a lawyer should recog-
nize that, in most cases, lack of fitness will evidence itself through a pattern
of conduct that makes clear that the lawyer is not meeting her obligations
under the Model Rules, for example, Rule 1.1 (Competence) or Rule 1.3
(Diligence). A lawyer suffering from an impairment may, among other things,
repeatedly miss court deadlines, fail to make filings required to complete a
transaction, fail to perform tasks agreed to be performed, or fail to raise issues
that competent counsel would be expected to raise. On occasion, however, a
single act by a lawyer may evidence her lack of fitness.7
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lawyer’s physical or mental condition materially impairs the lawyer’s ability to repre-
sent the client.”  See, e.g., In re Morris, 541 S.E.2d 844 (S.C. 2001) (lawyer failed to
notify clients that he would be unavailable while being treated at in-patient drug and
alcohol rehabilitation program); State ex rel. Oklahoma Bar Ass’n v. Southern, 15 P.3d
1 (Okla. 2000) (lawyer had been suffering severe, untreated vitamin B-12 illness that
essentially destroyed his short-term memory and exacerbated his depression; lawyer
neglected five clients and their cases); In re Francis, 4 P.3d 579 (Kan. 2000) (lawyer’s
depression resulted in misconduct, including failure to comply with discovery
requests, to prosecute civil suit, to return telephone calls, and to withdraw from repre-
senting client); People v. Heilbrunn, 814 P.2d 819 (Colo. 1991) (lawyer who neglect-
ed, deceived, and abandoned clients due to drugs, alcohol, and depression failed to
withdraw); State v. Ledvina, 237 N.W.2d 683 (Wis. 1976) (lawyer with compulsive
personality disorder with paranoid trends engaged in hostile and aggressive conduct).

4. “Knows” denotes actual knowledge, which may be inferred from the circum-
stances.  Rule 1.0(f).  Thus, the duty to report the violation caused by the mental
impairment of another lawyer will likely arise only in very limited situations.

5. Note that the disclosure obligation does not apply to information protected by
Rule 1.6 or acquired by the lawyer from his participation in an approved lawyers
assistance program.  Rule 8.3(c). 

6. As noted in Comment [3] to Rule 8.3, the rule “limits the reporting obligation to
those offenses that a self-regulating profession must vigorously endeavor to prevent.  A
measure of judgment is, therefore, required in complying with the provisions of this Rule.”

7. A single act of aberrant behavior may be part of a pattern of conduct affecting
the lawyer while under the influence of drugs or alcohol or while displaying the symp-



A lawyer may be impaired by senility or dementia due to age or illness or
because of alcoholism, drug addiction,8 substance abuse, chemical dependen-
cy, or mental illness.9 Because lawyers are not health care professionals, they
cannot be expected to discern when another lawyer suffers from mental
impairment with the precision of, for example, a psychiatrist, clinical psy-
chologist, or therapist.10 Nonetheless, a lawyer may not shut his eyes to con-
duct reflecting generally recognized symptoms of impairment (e.g., patterns
of memory lapse or inexplicable behavior not typical of the subject lawyer,
such as repeated missed deadlines).

Each situation, therefore, must be addressed based on the particular facts
presented. A lawyer need not act on rumors or conflicting reports about a
lawyer. Moreover, knowing that another lawyer is drinking heavily or is evi-
dencing impairment in social settings is not itself enough to trigger a duty to
report under Rule 8.3. A lawyer must know that the condition is materially
impairing the affected lawyer’s representation of clients11.

In deciding whether an apparently impaired lawyer’s conduct raises a sub-
stantial question of her fitness to practice, a lawyer might consider consulting
with a psychiatrist, clinical psychologist, or other mental health care profes-
sional about the significance of the conduct observed or of information the
lawyer has learned from third parties.12 He might consider contacting an
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toms of a mental illness that manifest themselves only on occasion.  As noted in
Comment [1] to Rule 8.3, “[a]n apparently isolated violation may indicate a pattern of
misconduct that only a disciplinary investigation can uncover.”

8. In certain cases, the conduct of the lawyer may involve violation of applicable crim-
inal law.  In such cases, Rule 8.4(b) is implicated.  That rule provides that it is profession-
al misconduct for a lawyer to “commit a criminal act that reflects adversely on the
lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects.” 

9. See ABA Formal Opinion 03-429 for discussion of mental impairments that
affect a lawyer only on occasion.

10. There is a wealth of information about impairments available for the general read-
er.  For an initial overview, see such sources as David R. Goldmann, AMERICAN COLLEGE

OF PHYSICIANS COMPLETE HOME MEDICAL GUIDE WITH INTERACTIVE HUMAN ANATOMY

CD-ROM (DK Publishing 1999); Charles R. Clayman, THE AMERICAN MEDICAL

ASSOCIATION FAMILY MEDICAL GUIDE (3rd ed. Random House 1994); and Anthony L.
Komaroff, THE HARVARD MEDICAL SCHOOL FAMILY HEALTH GUIDE (Simon & Schuster
1999).  Websites for various organizations also can be a good starting point for informa-
tion.  The American Medical Association’s website at http://www.ama-assn.org has links
to various sites, as does the website of the National Institutes of Health,
http://www.nih.gov.  For Alzheimer’s disease and related conditions, see the websites of
the Alzheimer’s Disease Education and Referral Center, http://www.alzheimers.org, and
the American Association of Geriatric Psychiatry, http://www.aagpgpa.org.

11. See Rule 1.16(a)(2).
12. The reporting lawyer may become aware of the impaired lawyer’s conduct

either from personal observation or from a third party, such as a client of the lawyer
who complains of the impaired lawyer’s conduct.



established lawyer assistance program.13 In addition, the lawyer also might
consider speaking to the affected lawyer herself about his concerns. In some
circumstances, that may help a lawyer understand the conduct and why it
occurred, either confirming or alleviating his concerns. In such a situation,
however, the affected lawyer may deny that any problem exists or maintain
that although it did exist, it no longer does. This places the lawyer in the posi-
tion of assessing the affected lawyer’s response, rather than the affected
lawyer’s conduct itself. Care must be taken when acting on the affected
lawyer’s denials or assertions that the problem has been resolved. It is the
knowledge of the impaired conduct that provides the basis for the lawyer’s
obligations under Rule 8.3; the affected lawyer’s denials alone do not make
the lawyer’s knowledge non-reportable under Rule 8.3.

If the affected lawyer is practicing within a firm, the lawyer should consider
speaking with the firm’s partners or supervising lawyers.14 If the affected lawyer’s
partners or supervising lawyers take steps to assure that the affected lawyer is not
representing clients while materially impaired, there is no obligation to report the
affected lawyer’s past failure to withdraw from representing clients. If, on the
other hand, the affected lawyer’s firm is not responsive to the concerns brought to
their attention, the lawyer must make a report under Rule 8.3. We note that there
is no affirmative obligation to speak with either the affected lawyer or her firm
about her conduct or condition before reporting to the appropriate authority. 

If a lawyer concludes there is material impairment that raises a substantial
question about another lawyer’s fitness to practice, his obligation ordinarily is
to report to the appropriate professional authority.15 As we said in ABA
Formal Opinion 03-429, however, if information relating to the representation
of one’s own client would be disclosed in the course of making the report to
the appropriate authority, that client’s informed consent to the disclosure is
required. In the usual case, information gained by a lawyer about another
lawyer is unlikely to be information protected by Rule 1.6, for example,
observation of or information about the affected lawyer’s conduct in litigation
or in the completion of transactions. Given the breadth of information protect-
ed by Rule 1.6,16 however, the reporting lawyer should obtain the client’s
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13. In most states, lawyer assistance programs are operated through the state or
major metropolitan bar associations.  Information about these systems is available
from the staff of the ABA Commission on Lawyer Assistance Programs.  See
http://www.abanet.org/legalservices/colap/home.html.

14. Such contact is solely discretionary.  Although partners and supervising lawyers
have a responsibility to ensure that lawyers in their own firms comply with the rules of
professional conduct, see ABA Formal Opinion 03-429, no lawyer is obligated under
the Model Rules to take any action to ensure compliance with the rules by lawyers in
other firms.

15. Rule 8.3 cmt. 3.  There is no duty to report information learned from participa-
tion in an approved lawyers assistance program.

16. Rule 1.6 cmts. 3 and 4.



informed consent to the disclosure in cases involving information learned in
the course of representation through interaction with the affected lawyer. 

Whether the lawyer is obligated under Model Rule 8.3 to make a report or
not, he may report the conduct in question to an approved lawyers assistance
program, which may be able to provide the impaired lawyer with confidential
education, referrals, and other assistance. Indeed, that may well be in the best
interests of the affected lawyer, her family, her clients. and the profession.
Nevertheless, such a report is not a substitute for reporting to a disciplinary
authority with responsibility for assessing the fitness of lawyers licensed to
practice in the jurisdiction. 

In conclusion, a lawyer should review the situation and determine his responsi-
bilities under Rule 8.3 when he has information that another lawyer has failed to
meet her obligation to withdraw from the representation of client when suffering
from a mental condition materially impairing her ability to represent her clients.

5  Committee on Ethics and Professional Responsibility 03-431











Calif. Gov. Signs Law Requiring 
Corporate Board Diversity 
By Dave Simpson 

Law360 (September 30, 2020, 11:59 PM EDT) -- California Gov. Gavin Newsom signed a 

bill Wednesday requiring publicly held corporations headquartered in the state to include at 

least one person from an "underrepresented community" on their boards by the end of next 

year, and two to three, depending on the size of the board, by the end of 2022. 

 

Assembly Bill 979 defines a member of an underrepresented community as anyone "who 

self-identifies as" Black, African American, Hispanic, Latino, Asian, Pacific Islander, Native 

American, Native Hawaiian, Alaska Native, gay, lesbian, bisexual or transgender. 

 

The bill requires corporate boards with more than four members to include two members 

from underrepresented communities, while corporations with more than nine must have a 

minimum of three by the end of 2022. 

 

The bill was jointly authored by Assemblymembers Chris Holden, Cristina Garcia and David 

Chiu, with Assemblymember Eloise Gomez Reyes and Sen. Ben Hueso as principal co-

authors. 

 

"The new law represents a big step forward for racial equity," Holden said in a release. 

"While some corporations were already leading the way to combat implicit bias, now, all of 

California's corporate boards will better reflect the diversity of our state. This is a win-win as 

ethnically diverse boards have shown to outperform those that lack diversity." 

 

A 2018 Deloitte study found that out of 1,222 new board members of Fortune 100 

companies, 77% were white, the authors of the bill said in a release. 

 

In September 2018, then Gov. Jerry Brown signed a similar bill, Senate Bill 826, which 

requires California companies to place a minimum number of women on their boards of 

directors. 

 

S.B. 826 mandated that public companies based in the state have at least one woman on 

https://www.law360.com/california/articles/1315667/calif-gov-signs-law-requiring-corporate-board-diversity?nl_pk=b03b2ead-98b5-46c7-8e5b-2e5305e8ab09&utm_source=newsletter&utm_medium=email&utm_campaign=california
https://www.law360.com/companies/deloitte-touche
https://www.law360.com/articles/1078244


their boards of directors by the end of 2019. 

 

The law also set higher minimum benchmarks for businesses to meet in the following years. 

By the end of 2021, public businesses in California must have at least two female directors 

if the corporation has five directors or three female directors if the corporation has six or 

more. Businesses could be liable for fines of at least $100,000 for violating those 

requirements. 

 

That bill has been challenged in several court cases. 

 

In April, a California federal judge tossed a lawsuit that challenged the constitutionality of 

that law, saying the injury claimed in the suit by Creighton Meland Jr., a shareholder of 

systems designer and manufacturer OSI Systems Inc., is "purely hypothetical." 

 

U.S. District Judge John A. Mendez said Meland "has ignored and/or distorted the plain 

language" of California's S.B. 826 statute. 

 

"S.B. 826 places a requirement and a possible penalty on publicly held corporations, but 

plaintiff is not a publicly held corporation. He is a shareholder. And that is a distinction with a 

difference," the judge said, granting California's motion to dismiss the suit without prejudice 

for lack of standing. 

 

Meland sued California Secretary of State Alex Padilla in federal court in November, saying 

the "woman quota" created by the new law is unconstitutional as it violates the Fourteenth 

Amendment's equal protection clause. 

 

Represented by attorneys at the Pacific Legal Foundation, a nonprofit legal organization, 

Meland argued that California's new law would impose unlawful limitations on the way 

shareholders could vote on their board members. 

 

--Editing by Jay Jackson Jr. 
 

https://www.law360.com/articles/1265568
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