


ON BEYOND ZEBRA - ALPHABET



TODAY’S TOPICS

THE BRAIN SCIENCE THAT IMPACTS DECISION-MAKING AND 
MEDIATIONS

INTEGRATING THE BRAIN SCIENCE TO IMPROVE MEDIATION 
OUTCOMES

HELPING CLIENTS MANAGE EMOTIONS

HELPING COUNSEL MANAGE EXPECTATIONS

ADDITIONAL CHALLENGES (AND BENEFITS) OF REMOTE 
MEDIATIONS

SUCCESSFUL REMOTE MEDIATION STRATEGIES FOR EVERYONE



WHAT IS A SUCCESSFUL MEDIATION ?

Parties reached agreement and feel they

•Had a fair process

•Understood the content 

•Were heard

•Were prepared to participate

•Their agreement was better than 

the best alternative. 

OR

Understand what would be 

involved in pursuing a 

decision made by a third 

party and, after a well 

prepared and fair process 

one or both of the parties 

chose that option. 



INTELLECTUAL TASKS DURING 
MEDIATION

Strengths & weaknesses 
of both sides.

Understand

The “odds” of prevailing 
at trial.

Comprehend

Competing scenarios.Analyze

Best alternative to 
negotiated 
settlement. 

Consider



ARCHITECTURE OF MEDIATION

CONDITIONS 

Highly 
stressful

Long term 
build up 

Strange 
situation

High-
stakes 

outcome

Complex 
content 
analysis

Immediate 
decisions

Disorganized 
process Strangers Lack of 

control

Unclear lines 
of authority

EMOTIONS

Anxiety
Fear

Insecurity
Confusion



COMPLICATING MATTERS – REMOTE 
MEDIATION

 Lack of in person meetings reduces 
“personal” connections  – e.g., non-verbal 
communications, in person hospitality

 Lack of familiarity with remote tools like 
Zoom, Ring Central, Bluejeans may 
increase discomfort or already existing 
anxiety

 Counsel and clients not in the same 
physical location may add to the unease



WHAT COULD POSSIBLY GO 
WRONG ? ?

GGO 



Key Brain 
Functions

Decision 
making

Protection 
from danger Memory

Brain Science 101



BUT I AM RARELY ATTACKED BY A SABRE 
TOOTH TIGER!

Your amygdala can’t tell 
a stressful situation from 
a true emergency.

It does not require a full 
fledged blow up to 
trigger fight, flight, or 
freeze.

Especially with the help 
of the hppocampus. 



Having a bad experience 
can effect the way you 
react to new situations.  

HOW, WHY??
Your hippocampus 
remembers the situation 
causing your amygdala 
to respond in a way to 
keep you safe.

SUBCONSCIOUS 
MEMORIES CAN 

TRIGGER US

HIPPOCAMPUS: 
OUR MEMORY 

SAVER



PREFRONTAL 
CORTEX: THE 

‘THINKING’ PART OF 
THE BRAIN

The PFC oversees 
decision making, 
thinking, learning 

and problem 
solving.



INSTINCT RULES: 
FIGHT, FLIGHT, OR 
FREEZE

 Stressed, anxious, fearful
 Amygdala fires to warn and 

awaken fight, flight, freeze 
 Cannot communicate with the 

‘leader’ part of brain for clear 
decision making. 

 Calm and safe state
 Amygdala can communicate 

with the ‘leader’ part of our 
brain to make good decisions. 



JOB ONE: 
REDUCE ANXIETY

FOR CLIENTS, COUNSEL, 
AND THE MEDIATOR!

BUILDING 
ON THE 
BRAIN 
SCIENCE



THE ANTIDOTE 
TO ANXIETY IS 
INFORMATION

• Build your relationship of trust

• Ask about concerns – and fully discuss 

• Avoid the last minute – preparation and setting

• Educate about the process

• Review timing

• Explain the roles of the participants

• Talk about etiquette, dress, rules about speaking

• Talk about breaks and break out rooms
• You can share documents, calculations there

• Make sure they know how to use Zoom
• Suggest they set up their own Zoom account

• Let them know what will happen if there is a tech glitch

• Have an alternate way to communicate – text?

• Fully discuss and prepare scenarios



HELPING 
CLIENTS 
MANAGE 
EMOTIONS

 TEACH 
 Client about the brain science

 ENCOURAGE
 Use of a support people
 Self care meditation, yoga, massage, 

therapy

 RECOGNIZE TRIGGERS AND DEVELOP 
STRATEGIES TO COMBAT THEM
 Count to ten
 Take three deep breaths



HELPING COUNSEL MANAGE EXPECTATIONS

Start

Start the 
conversation pre-
mediation to begin:
• Establishing a connection 
• Understanding the 

challenges behind the 
dispute

Encourage

Encourage the use of 
shared statements 
to:
• Educate your client (and 

you) of the best adverse 
position

• Reduce the confirmation 
bias

Model

Model, and expect, a 
civil discourse



“FIGHT FOR 
THE THINGS 
YOU CARE 
ABOUT, BUT DO 
IT IN A WAY 
THAT WILL 
LEAD OTHERS 
TO LISTEN”

Justice Ruth 
Bader Ginsburg



MODELING 
APPROPRIATE 
EMOTIONAL 
BEHAVIOR:

ARE YOU 
HELPING OR 
IMPEDING 
YOUR 
CLIENTS 
HANDLE 
THEIR 
TRIGGERS?

 Avoid false reassurance

 Don’t become a cheerleader for 
their narrative

 Don’t align with their negative 
emotions 
 May undermine their 

confidence in you 
 Does not support them 

controlling their emotions
 It also impairs your judgment

 Avoid parallel process with 
opposing counsel



MAKING 
REMOTE 
MEDIATIONS A 
SUCCESS

 OVERCOME lack of in person connection 
with more pre-work – pre-mediation 
conversations with counsel and clients

 PRACTICE using the remote tools with 
clients and counsel as part of a pre-
mediation conversation

 EXPLAIN and honor the privacy 
safeguards of breakout rooms and 
separate conversations

 USE break out rooms and breaks liberally

 REMIND everyone of the positives of 
remote sessions as well – reduced travel 
time and expense, ease of participation 
for key constituents, less formality



ALSO REMEMBER: 
SOME THINGS TAKE 

TIME



CONTACT INFORMATION

 Emily M. De Falla

 Law & Mediation Offices of Emily M. De Falla

 (925) 309-4550

 emily@defallalaw.com

 www.defallalaw.com

 Mark LeHocky, ADR Services, Inc.

 mark@marklehocky.com

 www.marklehocky.com
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Rethinking Civil Mediation: Lessons from “Social Distancing” and Family Law 
 
Mark LeHocky – Contra Costa Lawyer Magazine – June 2020 
 
The Covid-19 outbreak, with its related shelter-in-place and social distancing edicts, put us all 
on pause.  This break has created time and space to rethink many things, including why we do 
what we do.  In the context of disputes and civil mediations, it’s a prompt to ask how we got 
here and isn’t there a better way?  
 
Here, two thoughts intersect: First, the civil mediation model we adopted long ago is often 
counterproductive.  Second, the lawyer version of “social distancing” that has evolved over 
time has not helped.  However, a solution is at hand, if we only change how we approach 
disputes.  As it turns out, we have much to learn from family law mediation. 
 
Getting off on the wrong foot:  Starting a few decades ago, civil mediation practice emerged, 
mimicking late stage mandatory judicial conferences -- marathon sessions held shortly before 
trial.  Often conducted by retired judges more practiced in calling balls and strikes than 
exploring solutions and alternatives, private mediation sessions were also typically postponed 
until all the pre-trial or pre-arbitration work was done. 
 
While parties are often better informed by the eve of trial, delaying mediation creates other 
problems.  Among them are lost opportunities to pursue alternatives before they evaporate 
(reinstatement, reworked contracts, etc.) as well as sunk costs in terms of money and time that 
may eclipse the real value of the dispute.  As importantly, delays in reckoning often result in 
more entrenched positions, as both clients and counsel overweight the perceived positives and 
underweight the much more predictable negatives.  More on this later. 
 
“Social distancing” in the legal profession: Long before “social distancing” became part of our 
conversation, the legal profession embarked on its own version – call it “professional 
distancing”.  Over time, electronic communications like email supplanted many face-to-face 
and even telephone conversations.  Yet despite its other virtues, email is a poor substitute for 
conversation – substantive exploration of positions and objectives – and often more a tool for 
declarative statements.  But it is how we evolved, for better -- and in this case -- worse.1   
 

 
1  In a pending privacy case involving a major technology company, United States Magistrate Judge Jacqueline Scott 
Corley recently underscored this point, ordering counsel to “slow down on your emails” and instead use 
videoconferencing to hash out their discovery disputes.  See 
https://www.law360.com/california/articles/1264846/judge-tells-facebook-privacy-attys-to-use-zoom-not-
email?nl_pk=dc2fad1c-f3df-445d-a1a5-
71d96503a0b7&utm_source=newsletter&utm_medium=email&utm_campaign=california 
 

http://www.marklehocky.com/
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© Mark LeHocky 2020 – All Rights Reserved |  www.marklehocky.com  

 
2 

Without direct conversation – in person, via phone or videoconference – gaps in understanding 
facts as well as objectives linger on.  Meanwhile, positions harden and sunk costs grow, making 
recalibration and later compromise more difficult. 
 
How do we know this is happening?  Ask any experienced mediator: How often do opposing 
counsel appear before you without having previously met?  How often do they report having 
held no prior direct conversations about the merits of their case?  The answer to both 
questions, unfortunately, is far too often.   
 
Face to face exchanges can be hard. Substantive phone conversations aren’t always easy.  
However, they are infinitely better than the later “how in the world did this happen?” 
conversation between client and counsel when the late stage mediation reveals a major 
misunderstanding or problem and the rationale for fighting on has evaporated. 
 
So what to do?  First, recognize that the term “alternative dispute resolution” has become a 
misnomer. Over 90 percent of state court cases resolve short of trial. The percentage is even 
higher for federal court cases.  While some outcomes are due to voluntary or involuntary 
dismissals, the vast majority resolve through settlement.  Hence, ADR tools like mediation are 
not the “alternative”; they are where we spend most of our time. 
 
Second, start the mediation process early – not just scheduling a mediation but starting the 
merits conversation with adversaries.  It’s not complicated.  We are trying to understand what 
you see differently.  We want to share how we see it.  Tell us what we’re missing. 
 
Here, effectiveness depends upon candor, so please abandon the tired response that we’re not 
going to provide “free discovery”.  If these exchanges are reciprocal, they are not “free”.  If 
anything, they are far less costly than the cumbersome process of formal discovery and the 
satellite battles and costs they routinely produce. 
 
You may indeed surprise your adversary when you suggest direct conversation about merits, 
alternatives and solutions.  Remember, many lawyers have not been practicing this way for 
some time, if ever. They may at first misinterpret your direct approach as a trick or sign of 
weakness.  Hence, it may take a few tries to clarify that you are trying to get to the bottom, and 
ideally the end, of the dispute more efficiently.   
 
Third, prepare thoroughly.  The best mediated outcomes consistently flow from thorough 
preparation.  Yet particularly with court-mandated and even private early voluntary efforts, 
counsel may prepare less rather than more, thinking that a settlement isn’t feasible without 
more formal skirmishing over pleadings, discovery and possible dispositive motions. 
 
Here, keep in mind that almost all mediation preparation is recyclable.  If the case doesn’t 
settle right away, the same work will likely be needed later.  Fundamentally, extra pre-
mediation work and exchanges regularly prompt the needed re-calibration of positions in 
advance, improving everyone’s prospects for success at the actual mediation. 

http://www.marklehocky.com/
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Lessons from family law mediations: Question as well whether a marathon session is best, 
particularly as to early mediation efforts.  Here, civil attorneys can take a cue from family law 
mediators.  In contrast to civil mediation’s default to late-stage marathon sessions, family law 
mediations start early in the life a dispute, typically with a series of shorter conversations that 
build over time to resolution.  No one expects to go from start to finish in a single session, 
regardless of its length.  Rather, family law mediators know that digesting bad news, exploring 
options that are rarely ideal, and adjusting to reality is a process.  That process takes time. 
 
Indeed, behavioral scientists have been looking at these underlying concepts for years.  The 
Swiss-born psychiatrist Elisabeth Kübler-Ross – an early pioneer – studied how people absorb 
and adapt to catastrophic health news.  Her most famous work is best known for defining five 
stages most people experience as they confront and process very bad news: denial, anger, 
bargaining, depression, and acceptance.  Less remembered from her work is the role time plays 
as people process those phases.  Confronting, absorbing and adjusting to bad news or 
undesirable alternatives simply takes time.  Conversely, attempting to short-circuit that process 
in a single marathon mediation is often harder for clients as well as counsel. 
 
Combined with this work is behavioral science research confirming that both clients and 
counsel consistently overvalue their litigation prospects and underestimate their alternatives to 
their direct detriment.2 Wearing rose-colored glasses is expensive, and the longer we wear 
them, the harder they are to take off. 
 
Family law mediators know this and craft a staged process involving active dialogue between 
adverse parties, spaced among several shorter sessions, with breaks built in for homework and 
the time needed to adjust to hard realities.  The rest of us can take a lesson here. 
 
Trying something new isn’t always easy. Human nature prompts us to stick with the same old, 
same old.  However, by taking inspiration from family law mediations, thoughtfully engaging in 
direct conversations with opposition counsel, and doing so sooner versus later, everyone’s 
prospects for success at civil mediations improves greatly. 
 

 
Mark LeHocky is a former complex litigation attorney, former public company general counsel, 
and today a mediator, arbitrator, and special master affiliated with ADR Services, Inc.  Based on 
his ADR work, Mark has repeatedly been voted a Best Lawyer in American for Mediation by Best 
Lawyers©.  He also teaches at UC Berkeley’s Haas Graduate School of Business and Law School 
on the intersection of law, risk assessment and decision-making.  See www.marklehocky.com  

 
2  See, Donna Shestowsky, PhD., The Psychology of Procedural Preference, How Litigants Evaluate Legal Procedures 
Ex Ante, Iowa Law Review, Vol. 99, pp. 637-710 (2014); Randall Kiser, Beyond Right and Wrong, The Power of 
Effective Decision-Making for Attorneys and Clients (Springer 2010), pp. 29-48; Mark LeHocky, Rethinking 
Mediation with Behavioral Science Data, Consumer Attorneys of So Cal Advocate Magazine (August 2017) 
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