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Mark LeHocky is a mediator with ADR Services, Inc. and a nationwide practice.  Mark 
previously served as general counsel and a senior executive to Nestlé / Dreyer’s Grand 
Ice Cream, Inc. and Ross Stores, Inc., where he managed all litigation and advised their 
boards on all litigation and risk matters.   Prior to his general counsel days, Mark spent 
twenty years litigating complex commercial, IP, antitrust, class action and other 
disputes for clients ranging from small businesses to Fortune 100 companies. 
 
As general counsel, Mark crafted and tested company-wide dispute resolution 
programs.  After helping to design Dreyer’s multi-stage merger transaction with Nestlé, 
S.A., the world’s largest food company, Mark also developed ADR and litigation 
management training for Nestlé attorneys worldwide.   
 
Mark began mediating two decades ago when appointed by the federal court to resolve 
complex cases.  Having retired as general counsel in 2012, his private ADR practice 
today encompasses commercial, IP, class action, insurance, real estate, malpractice, 
employment, individual and mass torts.  He has since been repeatedly voted a Best 
Lawyer in America for Mediation by U.S. News–Best Lawyers©.   
 
Mark earned his JD from U.C. Berkeley and his BA from U.C.L.A. He has also taught 
Mediation Advocacy at U.C. Davis’ School of Law and today teaches at U.C. Berkeley’s 
Haas Graduate School of Business on the intersection of law, risk management and 
business decision-making.  The Daily Journal ‘s recent profile of Mark also appears at 
http://www.marklehocky.com/pdf/2019/Mark-LeHocky-Daily-Journal-Profile.pdf 
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STEVEN K. AUSTIN 
Judge Austin has served as a trial judge at the Contra Costa County Superior Court in 
California since1998. He has served as a branch court supervising judge, supervising 
judge of the civil departments and as a member of the court’s executive committee. 
He served as Presiding Judge in 2015 and 2016. He currently has a civil trial 
assignment in Martinez.  
 
Judge Austin was a longtime member of the California Judicial Council’s Access and 
Fairness Advisory Committee and was Chair of the CJER Fairness Education 
Committee. From 2005 to 2014 he was one of two judicial appointees to the 
California Commission on Access to Justice and served as Chair from 2007 to 2010.  In 
2015 and 2016 he served as an elected member of the Presiding Judges Advisory 
Committee. He has been a leader in statewide language access issues for many years, 
having served as Chair of the Judicial Council’s Court Interpreters Advisory Panel and 
as a member of groups that recently developed and implemented the Statewide 
Language Access Plan. He frequently serves as faculty for judicial education programs, 
including several satellite and web broadcasts for judges and court staff.  
 
WENDY MCGUIRE COATS 
Governor Edmund G. “Jerry” Brown, Jr. appointed Wendy McGuire Coats as a Judge 
of the Contra Costa County Superior Court on December 7, 2018. Then-Presiding 
Judge Jill Fannin swore Wendy in on December 27, 2018, and her current assignment 
is in Pittsburg, where she mostly handles misdemeanor jury trials.  
 
Wendy was born on a dairy farm in upstate New York and grew up in Columbia, 
Missouri. In 1996, she received her Bachelor of Science in Education with an emphasis 
in Secondary English, magna cum laude, from the University of Missouri – Columbia. 
After graduation, she became a teacher in her hometown, first teaching tenth grade 
world literature at Rock Bridge High School, and then serving as a founding faculty 
member of Columbia Independent School teaching speech, debate, and acting. She 
moved to California to attend the American Academy of Dramatic Arts conservatory 
theatre program in Los Angeles.  
 
Wendy went on to earn her law degree, magna cum laude, in 2005 from Pepperdine 
University School of Law, where she served as Editor in Chief of Pepperdine Law 
Review. An active member of Pepperdine’s moot court team, she won the Armand 
Arabian Advocacy Tournament (2003), the Vincent S. Dalsimer Moot Court 
Competition (2004), and the 28th Annual Robert F. Wagner Labor & Employment Law 
Moot Court Competition (2004), including Best Oral Advocate Final Round.  



After law school, she clerked for the Honorable Ronald S.W. Lew, United States 
District Court Judge for the Central District of California.  
 
After clerking, Wendy joined the Los Angeles office of Howrey LLP, primarily working 
on the White Collar Defense team. In 2010, she and her husband, Dan, moved to 
Northern California and founded McGuire Coats LLP, where Wendy dedicated her 
practice to appellate litigation. With a mix of civil, criminal, juvenile, amicus, and pro 
bono cases, she amassed the experience necessary to become a certified specialist in 
Appellate Law by the California Board of Legal Specialization.  
 
Returning to her teaching roots, she also taught California and Federal Civil Procedure 
at San Francisco Law School, and was honored by her students as Professor of the 
Year in 2012.  
 
In 2015, she joined Fisher & Phillips LLP, leading the firm’s California Appellate 
Practice. As a partner and appellate counsel, she not only handled dozens of appellate 
cases, but also created a mentoring group for female associates across all five 
California offices.  
 
As a lawyer, Wendy was active on a local, state, and national level. Nationally, she 
wrote frequently for the ABA’s Council of Appellate Lawyers publication, Appellate 
Issues, and served on the Board of the Women Chefs & Restaurateurs Association. 
Statewide, she served on the Amicus Committee of the California Women Lawyers. 
She was listed as a Super Lawyer in Appellate Law in 2016-2018 and included in “Top 
Women Lawyers” by the Daily Journal in 2017.  
 
 
 

NICOLE MILLS 

Nicole Mills is the Interim Program Chair for the Legal Studies Program and Core 
Faculty at JFK School of Law, where she teaches Professional Responsibility, ADR, 
Legal Methods and Remedies. She is also a mediator and owner of Empower 
Mediation, where she mediates both civil cases and divorces.    
 
Nicole graduated cum laude from Bates College in 1993 with a BA in History and 
attended Cornell Law School graduating cum laude in 1996.  In her extensive “free 
time” she is also the incoming President-Elect for the Contra Costa County Bar 
Association. Nicole can be reached at nicolemills@empower-mediation.com.    
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Resource Material 
 

CALIFORNIA RULES, GUIDELINES AND CASE LAW REGARDING CIVILITY AND ETHICS 
 
California Rules of Court: 
 
Rule 9.4, added to Title 9, Rules on Law Practice, Attorneys, And Judges of the California Rules 
of Court, effective May 23, 2014, includes a “Civility Oath”.  The adoption of the rule was 
consistent with the nationwide efforts, to include a “civility” provision to the oaths taken by 
lawyers admitted to the bar in jurisdictions nationwide.  Rule 9.4 specifies: 
 

In addition to the language required by Business and Professions Code section 6067, the 
oath to be taken by every person on admission to practice law is to conclude with the 
following: “As an officer of the court, I will strive to conduct myself at all times with 
dignity, courtesy, and integrity.” 

 
California Attorney Guidelines of Civility and Professionalism: 
 

Section 3: An attorney should treat clients with courtesy and respect and represent 
them in a civil and professional manner.  An attorney should advise current and 
potential clients that it is not acceptable for an attorney to engage in abusive behavior 
or other conduct unbecoming a member of the bar and an officer of the court. 
As an officer of the court, an attorney should not allow clients to prevail upon the 
attorney to engage in uncivil behavior.  
 
Section 4: An attorney’s communications about the legal system should at all times 
reflect civility, professional integrity, personal dignity, and respect for the legal system.  
An attorney should not engage in conduct that is unbecoming a member of the Bar and 
an officer of the court.  
 
Section 6: Unless time is of the essence, an attorney should agree to an extension 
without requiring motions or other formalities, regardless of whether the requesting 
counsel previously refused to grant an extension.  
 
In considering requests for an extension of time, an attorney should consider the client’s 
interests and need to promptly resolve matters, the schedules and willingness of others 
to grant reciprocal extension, the time needed for a task, and other relevant factors.  
Consistent with existing law and court orders, an attorney should agree to reasonable 
requests for extensions of time that are not adverse to a client’s interest.  
 
Section 8.a: An attorney should not make ad hominem attacks on opposing counsel.  
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Section 8.b: Unless at issue or relevant in a particular proceeding, an attorney should 
avoid degrading the intelligence, ethics, morals, integrity, or personal behavior of 
others. 

 
Section 9.3: An attorney should treat other counsel and participants with courtesy and 
civility and should not engage in conduct that would be inappropriate in the presence of 
a judicial officer.  
 
Section 9.4: An attorney should remember that vigorous advocacy can be consistent 
with professional courtesy, and that arguments or conflicts with other counsel should 
not be personal.  
 
Section 9.6: Once a question is asked, an attorney should not interrupt a deposition or 
make an objection for the purpose of coaching a deponent or suggesting answers.  
 
Section 9.8: An attorney should refrain from self-serving speeches and speaking 
objections. 
 

California Business & Professions Code 
 

Chapter 4. Attorneys // Article 4. Admission to the Practice of law 
. . . 
6068.  It is the duty of an attorney to do all of the following: 
(a) To support the Constitution and laws of the United States and of this state. 
(b) To maintain the respect due to the courts of justice and judicial officers. 
(c) To counsel or maintain those actions, proceedings, or defenses only as appear to him 
or her legal or just, except the defense of a 
person charged with a public offense. 
(d) To employ, for the purpose of maintaining the causes confided to him or her those 
means only as are consistent with truth, and never to seek to mislead the judge or any 
judicial officer by an artifice or false statement of fact or law. 
(e)  (1) To maintain inviolate the confidence, and at every peril to himself or herself 
to preserve the secrets, of his or her client. 
(2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal 
confidential information relating to the representation of a client to the extent that the 
attorney reasonably believes the disclosure is necessary to prevent a criminal act that 
the attorney reasonably believes is likely to result in death of, or substantial bodily harm 
to, an individual. 
(f) To advance no fact prejudicial to the honor or reputation of a party or witness, unless 
required by the justice of the cause with which he or she is charged. 
(g) Not to encourage either the commencement or the continuance of an action or 
proceeding from any corrupt motive of passion or interest. 
. . .  
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(m) To respond promptly to reasonable status inquiries of clients and to keep clients 
reasonably informed of significant developments in matters with regard to which the 
attorney has agreed to provide 
legal services. 
 

Contra Costa County Superior Court Rule 2.122. Conduct Towards Other Attorneys, the Court 
and Participants  

 
a) Professional conduct: Attorneys must remember that conflicts with opposing counsel 
are professional and not personal, that vigorous advocacy is not inconsistent with 
professional courtesy, and that they should not be influenced by ill feelings or anger 
between clients in their conduct, attitude, or demeanor toward opposing attorneys.  
(b) Service of papers: An attorney should never use the mode, timing or place of serving 
papers primarily to embarrass a party or witness.  
(c) Filing of motions: Motions should be filed sparingly, in good faith and when the 
issue(s) cannot be otherwise resolved. An attorney should not engage in conduct which 
forces opposing counsel to file a motion and then not oppose the motion, or provide 
information called for in the motion only after the motion is filed.  
(d) Professional demeanor: Attorneys should refrain from disparaging or denigrating the 
Court, opposing counsel, parties or witnesses before their clients, the public or the 
media.  
(e) Conduct of clients and witnesses: Attorneys should be, and should impress upon 
their clients and witnesses, the need to be courteous and respectful and not rude or 
disruptive with the Court, court personnel, opposing counsel, parties and witnesses.  
(f) Instructions to attorneys on witnesses: Attorneys should make an effort to explain to 
witnesses the purpose of their required attendance at depositions, hearing or trial. They 
should further attempt to accommodate the schedules of witnesses when setting or 
resetting their appearance, and promptly notify them of any cancellations. Dealings with 
nonparty witnesses should always be courteous and designed to leave them with an 
appropriately good impression of the legal system. Attorneys should instruct their 
clients and witnesses that they are not to communicate with the Court on the pending 
case except with all counsel or parties present in a reported proceeding.  
(g) Notification to opposing party regarding ex parte: Where applicable laws or rules 
permit an ex parte application or communication to the Court, before making such an 
application or communication, an attorney should make diligent efforts to notify 
opposing party or opposing counsel known to represent or likely to represent the 
opposing party, should make reasonable efforts to accommodate the schedule of such 
attorney or party to permit the opposing party to be represented, and should avoid 
taking advantage of an opponent’s known absence from the office. … 

 
 
Selected Cases on Civility, Ethics and Professionalism: 
  

• LaSalle v. Vogel (6/11/19) __ Cal. App. 4th __ (4th App. Dist., Div. 3; Case # G055381) 
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• Lossing v. Superior Court (1989) 207 Cal.App.3d 635, 641 
 

• DeRose v. Heurlin (2002) 100 Cal.App.4th 158 
 

• In re Marriage of Davenport (2011) 194 Cal.App.4th 1507, 1536 
 

• Kim v. Westmore Partners, Inc. (2011) 201 Cal.App.4th 267 
 

• Haluck v. Ricoh Electronics, Inc. (2007) 151 Cal.App.4th 994 
 
 
 
 
 
 
 

Civility and Mediation (Contra Costa Lawyer Magazine – April 2017) 
By Mark LeHocky – ADR Services, Inc.  

 
Civility is more critical to the mediation process than to any other form of dispute resolution.  
The reasons are several: First, unlike trial and arbitration, success in mediation depends entirely 
upon adversaries reaching an agreement.  Mediators have no power to compel anything, and 
while some courts direct parties to use mediation, the process is entirely consensus-driven.  No 
agreement; no deal. To no surprise, civility plays a key role in drawing people toward a 
consensus, while incivility has the opposite effect. 
 
Second, a wealth of behavioral studies of client and attorney decision-making show that 
lawyers and clients often develop unduly optimistic views of their litigation prospects, often 
with unfortunate consequences.1  As these studies reveal, both clients and counsel predict their 
chances of success with levels of confidence that defy mathematic principles and common 
sense. In turn, they often reject pre-trial settlement opportunities only to incur much less 
attractive adjudicated outcomes – both for their clients and counsel-client relationships.  
 

 
1 See, Donna Shestowsky, J.D., Ph.D., University of California, Davis School of Law, The Psychology of 
Procedural Preference: How Litigants Evaluate Legal Procedures Ex Ante, Iowa Law Review, Vol. 99., No. 2, 
2014, http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=402976 ; Randall Kiser, Beyond Right and 
Wrong: The Power of Effective Decision-Making for Attorneys and Clients (Springer 2010), pp. 29-48; Jane 
Goodman-Delahunty, Par Anders Granhag, Maria Hartwig, Elizabeth Loftus, Insightful or Wishful: Lawyers’ 
Ability to Predict Case Outcomes, Psychology, Public Policy, and Law, Vol. 16, No. 2, 133-157 (American 
Psychological Association); Mark LeHocky, Navigating the Litigation Conversation: Confessions of a Litigator 
Turned General Counsel Turned Mediator, Best Law Firms 2016, 6th Edition, U.S. News & World Report, 
www.issuu.com/bestlawyers/docs/blf2016-cover-elements/52?e=3342698/30903449     

 

http://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=402976
http://www.issuu.com/bestlawyers/docs/blf2016-cover-elements/52?e=3342698/30903449
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Third, other psychological studies by no means unique to litigation reveal patterns whereby we 
all seek out reaffirming information and discount contrary data.  A modern historical example 
was the controversy over whether Iraq under Saddam Hussein was accumulating weapons of 
mass destruction.  Threads of information were pieced together to support the conclusion that 
Hussein was doing so, while contradictory information was discounted along with the people 
raising such doubts.  Often referred to as cognitive dissonance, this phenomenon impacts all of 
us, particularly under adversarial and stressful situations, where the contrary position and the 
adverse parties are discredited in favor of our rosier predictions. 
 
Now link all these phenomena to the mediation process: Lawyers and their clients approach 
mediation with rose colored glasses and a proclivity to undervalue the other side’s position 
(also known as reactive devaluation), and no one can make you do anything – not the mediator; 
not anyone.   With these phenomena in mind, civility is indeed critical to success – in initiating 
the mediation process, in presenting your position, and in conducting the mediation session.  
Each of these three phases is worth separate mention: 
 
Commencing the mediation process:  Short of being ordered into mediation by a court process, 
the failure to maintain a civil discourse is often the biggest impediment to simply initiating a 
mediation.  Having served as the general counsel of different companies before switching to 
full-time neutral work, I have encountered several instances where our own counsel warned 
that mediation – particularly earlier in the life of a dispute – would be a pointless exercise 
precisely because the other side was incapable of being civil.  Each instance involved detailed 
accounts of slights or obstreperous behavior on the other side, often accompanied by extreme 
pessimism about the opponent’s ability to hold a reasonable conversation.   
 
However, we decided to plow ahead anyway with mediation, trusting our team and the 
mediator to maintain decorum as well as focus the conversation on a realistic discussion of 
strengths, weaknesses, alternatives and tradeoffs.  These efforts consistently bore fruit, 
immediately if not soon thereafter, contrary to the prior predictions of unruly behavior and 
unreasonable adversaries.  Obviously, maintaining a civil discourse from the outset is the best 
set up to a productive mediation.   But even in the face of prior incivility (on the other side as 
well as your own), the mediation forum can provide a fresh opportunity to civilly engage with 
the other side with the aid of a skilled neutral. 
 
Presenting your case:  Remembering that mediations require agreement, and that counsel and 
clients start out with rose-colored glasses and an unfavorable view of the other side’s position, 
imagine the impact of a mediation brief laced with invective as to parties and their positions.  
Briefs maligning the other side’s intentions and truthfulness, brimming with words like 
“frivolous”, “specious”, “baseless”, “fraudulent”, are rarely effective in changing the adversary’s 
perspective.  Rather, such assaults typically only prompt the adversary counsel to reply in kind.  
Name calling and efforts to defend your honor trumps a rational discussion of strengths and 
weaknesses, and the exercise devolves into both sides focusing on the slights and affronts 
rather than the merits of the dispute.   
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So, what to do? First and foremost, leave the incendiary language at home.  Focus on the 
essential elements of liability and damages – what’s there and what’s not – and concurrently 
exercise the discipline to only argue what truly matters.  Here again, the tendency to address or 
revive satellite disputes typically only dilutes your presentation. Strong points are lost in the 
mire of arguing everything, and even worse, the minor points can be a distraction for the 
mediator as well as the progress of the mediation. 
 
Second, share your brief with the other side.  While some courts mandate such exchanges, 
other courts and regional practice may not.  Do it anyway.  If your purpose is to convince the 
other side to settle, this is one of your best opportunities to do so.  Concurrently, holding back 
your best arguments or evidence rarely makes sense.  Despite the occasional protests that one 
side needs to hold their “smoking gun” in reserve, rarely does that protest hold up to scrutiny.  
To the contrary, cases settle because the parties have exchanged more, rather than less. 
 
Having said that, there are occasions when one side wants to share something particularly 
significant yet incendiary with the mediator.  In most situations, counsel can do so with the side 
letter sent only to the mediator with the admonition that it is for the mediator’s eyes only.  The 
side letter avoids inflaming the dynamic with the other side and provides the mediator an 
advance look and chance to prepare for a tricky issue. 
 
Civility at the mediation session:  Practicing civility at the mediation session also produces 
unmistakable dividends, starting with your credibility with the mediator.  While all mediators 
take pride in our neutrality, uncivil behavior directed at the adversary client or counsel or the 
mediator is sheer madness. While your mediator does not decide your case, she or he will be 
positively or negatively impacted by the tone and level of professionalism counsel and their 
clients exhibit, with corollary effects on the mediation session.  As importantly, an uncivil tone 
or attack clearly impedes the other side actually absorbing what you want them to hear. 
 
Interestingly, the fear of uncivil exchanges has prompted many attorneys to avoid joint sessions 
altogether.  But think about this tradeoff as an advocate:  The joint session may be your first 
and only opportunity to speak directly with lead counsel and key decision makers about 
strengths and weaknesses, freed from concerns that your conversation can and will be used 
against both sides.  This is also your opportunity to show that you are not the demon or 
simpleton that maybe, just maybe, you have been described to be by adversary counsel.  This is 
also your opportunity – shorn of invective and affronts -- to tell the compelling story that you 
will lay out to a judge, jury or arbitrator if the case does not settle.  Properly executed, this type 
of presentation will impact the mediator’s assessment, and with their input, should prompt the 
adversary to reevaluate their position. It takes poise, discipline and confidence – all delivered in 
the most civil tone to increase the other side’s absorption.  But isn’t this what you have been 
trained to do? 
 
Keeping in mind that well over 90% of all filed civil cases never go to trial or arbitration (the 
percentage is even higher in federal court), the reality for most litigators is that you spend more 
time directly negotiating and mediating than trying or arbitrating disputes.  Practicing civility 
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throughout the life of dispute – and particularly through the mediation process – is key to your 
own success as well as the fortunes of your client. 
 

Mark LeHocky is a former litigator handling intellectual property, business, commercial and class 
actions, the former general counsel to two public companies, and a full-time mediator and 
arbitrator with ADR Services, Inc.  Mark has been mediating for two decades.  His ADR practice 
today includes commercial, intellectual property, antitrust and business tort disputes, class 
actions, employment, insurance, and mass and individual torts.  Based upon his work, Mark has 

been repeatedly voted a Best Lawyer in America for Mediation by Best Lawyers©. 
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ANGELE LASALLE, 

 

      Plaintiff and Respondent, 

 

 v. 

 

JOANNA T. VOGEL,  

 

      Defendant and Appellant. 

 

 

 

         G055381 

 

         (Super. Ct. No. 30-2016-00836641) 

 

         O P I N I O N  

 

 Appeal from a judgment of the Superior Court of Orange County, Randall 

J. Sherman, Judge.  Reversed with directions. 

 Law Offices of Dorie A. Rogers, Dorie A. Rogers and Lisa R. McCall for 

Defendant and Appellant. 

 Law Office of Frank W. Battaile and Frank W. Battaile for Plaintiff and 

Respondent. 
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 Here is what Code of Civil Procedure1 section 583.130 says:  “It is the 

policy of the state that a plaintiff shall proceed with reasonable diligence in the 

prosecution of an action but that all parties shall cooperate in bringing the action to trial 

or other disposition.”  That is not complicated language.  No jury instruction defining any 

of its terms would be necessary if we were submitting it to a panel of non-lawyers.  The 

policy of the state is that the parties to a lawsuit “shall cooperate.”  Period.  Full stop. 

  Yet the principle the section dictates has somehow become the Marie 

Celeste of California law – a ghost ship reported by a few hardy souls but doubted by 

most people familiar with the area in which it’s been reported.  The section’s adjuration 

to civility and cooperation “is a custom, More honor'd in the breach than the 

observance.”2  In this case, we deal here with more evidence that our profession has 

come unmoored from its honorable commitment to the ideal expressed in section 

583.130, and – in keeping with what has become an unfortunate tradition in California 

appellate law – we urge a return to the professionalism it represents. 

      FACTS 

 From 2011 to 2015, Appellant Attorney Joanna T. Vogel (Vogel) 

represented plaintiff/respondent Angele Lasalle (Lasalle) in the dissolution of a registered 

domestic partnership with Minh Tho Si Luu.  Lasalle repeatedly failed to provide 

discovery in that case, and the court defaulted her as a terminating sanction.  She said her 

failure to provide discovery was caused by Vogel not keeping her informed of discovery 

orders, so she sued Vogel for legal malpractice. 

 Vogel was served with the complaint on March 3, 2016.  Thirty five days 

went by.  On the 36th day, Thursday April 7, Lasalle’s attorney sent Vogel a letter and an 

                                              

 1 All further statutory references are to the Code of Civil Procedure unless otherwise indicated.   

 2  Hamlet, Act I, Scene 4, ll. 15-16. 
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email – the content was the same – telling her that the time for a responsive pleading was 

“past due” and threatening to request the entry of a default against Vogel unless he 

received a responsive pleading by the close of business the next day, Friday April 8.  Our 

record does not include the time of day on Thursday when either the email was sent or 

the letter mailed, so we cannot evaluate the chance of the letter reaching Vogel in 

Friday’s post except to say it was slim.   

 Counsel did not receive any response from Vogel by 3 p.m. the following 

Monday, April 11.  He filed a request for entry of default and emailed a copy to Vogel at 

4:05 p.m.  That got Vogel’s attention and she emailed her request for an extension at 5:22 

p.m., but by then the default was a fait accompli.    

 Vogel acted rather quickly now that her default had been entered.  She 

found an attorney by Friday April 15th,3 and that attorney had a motion to set aside the 

default on file a week later.  We quote the entirety of Lasalle’s declaration in support of 

the set aside motion in the margin.4   

 Vogel’s set-aside motion was made pursuant to those provisions of 

subdivision (b) of section 473 that commit the matter to the trial court’s discretion in 

                                              

 3 It took Vogel four days because she initially contacted an attorney who had just decided to 

represent one of the codefendants – other attorneys who had represented Lasalle, but are not parties to this appeal.  

 4 “I am an attorney at law, and the defendant in this matter.  [¶]  When I was served with the 

summons and complaint, I was in the middle of a number of family law matters in court as the attorney.  [¶]  I was 

also involved in my own divorce, wherein I had just discovered my husband had failed to pay the taxes on our 

property, and it had gone into default.  Also he failed to pay the mortgage on the family residence and it went into 

default.  [¶]  I received the summons and complaint and the discovery and had met with an attorney to represent me.  

I then learned that the lawyer had just associated with one of the other defendants in this matter.  [¶]  I therefore, 

determined to find a new attorney and contacted the plaintiff’s attorney to request a brief extension to respond to the 

complaint.  While waiting to hear back and without having the courtesy of the extension, I received the notice of 

default.  [¶]  I was served with discovery before I even answered the complaint, and had begun to work on that as 

well.  [¶]  I am a single mother and between taking care of the family, the practice of law, and trying to revive [sic] 

the files of from the plaintiff, I did fail to timely file my answer.  [¶]  As soon as I could, I contacted [the attorney 

who filed the motion] and retained him to represent me.  I provided for him the summons and complaint, but have 

yet to gather the files together to answer what appears to be an unverified complaint. [¶]  I have attached hereto my 

proposed answer.  [¶]  I state the above facts to be true and so state under penalty of perjury this 16th day of April in 

Fullerton, California.” 

  Vogel’s counsel at the time is not Vogel’s appellant’s counsel on appeal. 
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cases of “mistake, inadvertence, surprise, or excusable neglect.”  There was no “falling 

on the sword” affidavit of fault that might have triggered application of those provisions 

of section 473 requiring a set-aside when an attorney confesses fault. 

 In opposing relief, respondent’s counsel asked the trial court to take judicial 

notice of state bar disciplinary proceedings against Vogel stemming from two unrelated 

cases, which had resulted in a stayed suspension of Vogel’s license to practice.  The court 

denied the set-aside motion in a minute order filed June 9, 2016, in which the trial judge 

expressly took judicial notice of Vogel’s prior discipline.  A year later, a default 

judgment was entered against Vogel for $1 million.  She has appealed from both that 

judgment and the order refusing to set aside the default.  

 We sympathize with the court below and opposing counsel.  We have all 

encountered dilatory tactics and know how frustrating they can be.  But we cannot see 

this as such a situation, and cannot countenance the way this default was taken, so we 

reverse the judgment. 

DISCUSSION 

  Three decades ago, our colleagues in the First District, dealing with a case 

they attributed to a “fit of pique between counsel,” addressed this entreaty to California 

attorneys, “We conclude by reminding members of the Bar that their responsibilities as 

officers of the court include professional courtesy to the court and to opposing counsel.  

All too often today we see signs that the practice of law is becoming more like a business 

and less like a profession.  We decry any such change, but the profession itself must chart 

its own course.  The legal profession has already suffered a loss of stature and of public 

respect.  This is more easily understood when the public perspective of the profession is 

shaped by cases such as this where lawyers await the slightest provocation to turn upon 

each other.  Lawyers and judges should work to improve and enhance the rule of law, not 

allow a return to the law of the jungle.”  (Lossing v. Superior Court (1989) 207 

Cal.App.3d 635, 641.) 
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 In 1994, the Second District lambasted attorneys who were cluttering up the 

courts with what were essentially personal spats.  In the words of a clearly exasperated 

Justice Gilbert, “If this case is an example, the term ‘civil procedure’ is an oxymoron.”  

(Green v. GTE California (1994) 29 Cal.App.4th 407 408.) 

  In 1997, another appellate court urged bench and bar to practice with more 

civility.  “The law should not create an incentive to take the scorched earth, feet-to-the-

fire attitude that is all too common in litigation today.”  (Pham v. Nguyen (1997) 54 

Cal.App.4th 11, 17.)  

  By 2002, we had lawyers doing and saying things that would have 

beggared the imagination of the people who taught us how to practice law.  We had a 

lawyer named John Heurlin who wrote to opposing counsel, “I plan on disseminating 

your little letter to as many referring counsel as possible, you diminutive shit.”  

Admonishing counsel to “educate yourself about attorney liens and the work product 

privilege,” Mr. Heurlin closed his letter with the clichéd but always popular, “See you in 

Court.”  That and other failures resulted in Mr. Heurlin being sanctioned $6,000 for filing 

a frivolous appeal and referred to the State Bar.  Our court thought publishing the ugly 

facts of the case, which they did in DeRose v. Heurlin (2002) 100 Cal.App.4th 158, 

would get the bar’s attention.  It didn’t. 

  Almost a decade later, in a case called In re Marriage of Davenport (2011) 

194 Cal.App.4th 1507, 1537, the First District tried again.  They said, “We close this 

discussion with a reminder to counsel – all counsel, regardless of practice, regardless of 

age – that zealous advocacy does not equate with ‘attack dog’ or ‘scorched earth,’ nor 

does it mean lack of civility.  [Citations.]  Zeal and vigor in the representation of clients 

are commendable.  So are civility, courtesy, and cooperation.  They are not mutually 

exclusive.” 

  Six months later, our court said this, “Our profession is rife with cynicism, 

awash in incivility.  Lawyers and judges of our generation spend a great deal of time 



 6 

lamenting the loss of a golden age when lawyers treated each other with respect and 

courtesy.  It’s time to stop talking about the problem and act on it.  For decades, our 

profession has given lip service to civility.  All we have gotten from it is tired lips.  We 

have reluctantly concluded lips cannot do the job; teeth are required.  In this case, those 

teeth will take the form of sanctions.” We sanctioned counsel $10,000.  (Kim v. 

Westmoore Partners, Inc. (2011) 201 Cal.App.4th 267, 293 (Kim).) 

 This is not an exhaustive catalogue. Were we writing a compendium rather 

than an opinion, we could include keening from every state, because, “Incivility in open 

court infects the process of justice in many ways.  It compromises the necessary public 

trust that the system will produce fair and just results; it negates the perception of 

professionalism in the legal community, and it erodes respect for all people involved in 

the process.”  (In re Hillis (Del. 2004) 858 A.2d 317, 324.) 

 Courts have had to urge counsel to turn down the heat on their litigation 

zeitgeist far too often.  And while the factual scenarios of these cases differ, they are all 

variations on a theme of incivility that the bench has been decrying for decades, with very 

little success.   

 It’s gotten so bad the California State Bar amended the oath new attorneys 

take to add a civility requirement.  Since 2014, new attorneys have been required to vow 

to treat opposing counsel with “dignity, courtesy, and integrity.” 

 That was not done here.  Dignity, courtesy, and integrity were 

conspicuously lacking. 

  We are reluctant to come down too hard on respondent’s counsel or the trial 

court because we think the problem is not so much a personal failure as systemic one.  

Court and counsel below are merely indicative of the fact practitioners have become 

inured to this kind of practice.  They have heard the mantra so often unthinkingly 

repeated that, “This is a business,” that they have lost sight of the fact the practice of law 
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is not a business.  It is a profession.  And those who practice it carry a concomitantly 

greater responsibility than businesspeople.   

 So what we review in this case is not so much a failure of court and counsel 

as an insidious decline in the standards of the profession that must be addressed.  “The 

term ‘officer of the court,’ with all the assumptions of honor and integrity that append to 

it must not be allowed to lose its significance.”  (Kim, supra, at p. 292.)  We reverse the 

order in this case because that significance was overlooked. 

 An order denying a motion to set aside a default is appealable from the 

ensuing default judgment.  (Rappleyea v. Campbell (1994) 8 Cal.4th 975, 981 

(Rappleyea).)  We acknowledge the standard of review for an order denying a set aside 

motion is abuse of discretion.  (Ibid.)  But there is an important distinction in the way that 

discretion is measured in section 473 cases.  The law favors judgments based on the 

merits, not procedural missteps.  Our Supreme Court has repeatedly reminded us that in 

this area doubts must be resolved in favor of relief, with an order denying relief 

scrutinized more carefully that an order granting it.  As Justice Mosk put it in Rappleyea, 

“Because the law favors disposing of cases on their merits, ‘any doubts in applying 

section 473 must be resolved in favor of the party seeking relief from default [citations].  

Therefore, a trial court order denying relief is scrutinized more carefully than an order 

permitting trial on the merits.’  (Elston v. City of Turlock (1985) 38 Cal.3d 227, 233; see 

also Miller v. City of Hermosa Beach (1993) 13 Cal.App.4th 1118, 1136.)”  (Id. at p. 

980.)5 

 Warning and notice play a major role in this scrutiny.  Six decades ago, 

when bench and bar conducted themselves as a profession, another appellate court, in 

language both apropos to our case and indicative of how law ought to be practiced, said, 

                                              

5  Indeed, some cases go so far as to say “‘very slight evidence will be required to justify a court in 

setting aside the default.’  [Citation.]”  (Miller v. City of Hermosa Beach, supra, at p. 1136.)  More on this point 

below.  
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“The quiet speed of plaintiffs’ attorney in seeking a default judgment without the 

knowledge of defendants’ counsel is not to be commended.”  (Smith v. Los Angeles 

Bookbinders Union (1955) 133 Cal.App.2d 486, 500 (Bookbinders).)6 

 In contrast to the stealth and speed condemned in Bookbinders, courts and 

the State Bar emphasize warning and deliberate speed.  The State Bar Civility Guidelines 

deplore the conduct of an attorney who races opposing counsel to the courthouse to enter 

a default before a responsive pleading can be filed.  (Fasuyi v. Permatex, Inc. (2008) 167 

Cal.App.4th 681, 702 (Fasuyi), quoting section 15 of the California Attorney Guidelines 

of Civility and Professionalism (2007).)  Accordingly, it is now well-acknowledged that 

an attorney has an ethical obligation to warn opposing counsel that the attorney is about 

to take an adversary’s default.  (Id. at pp. 701-702.) 

 In that regard we heartily endorse the related admonition found in The 

Rutter Group practice guide, and we note the authors’ emphasis on reasonable time:  

“Practice Pointer:  If you’re representing plaintiff, and have had any contact with a 

lawyer representing defendant, don’t even attempt to get a default entered without first 

giving such lawyer written notice of your intent to request entry of default, and a 

reasonable time within which defendant’s pleading must be filed to prevent your doing 

so.”  (Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter 

Group 2008) § 5:73, p. 5-19 (rev. #1, 2008) as quoted in Fasuyi, supra, 167 

Cal.App.4th at p. 702.)  

 To be sure, there is authority to the effect giving any warning at all is an 

“ethical” obligation as distinct from a “legal” one.  The appellate case usually cited these 

days for this ethical-legal dichotomy is Bellm v. Bellia (1984) 150 Cal.App.3d 1036, 

1038 (Bellm).  Indeed, it was the most recent case cited by the trial court’s minute order 

denying Vogel’s set aside motion. 

                                              

 6 Disapproved on other grounds in MacLeod v. Tribune Publishing Co. (1959) 52 Cal.2d 536, 551.    



 9 

 Bellm was written at a time when incivility was surfacing as a problem in 

the legal profession.7  “Like tennis, the legal profession used to adhere to a strict etiquette 

that kept the game mannerly.  And, like tennis, the law saw its old standards crumble in 

the 1970s and 1980s.  Self-consciously churlish litigators rose on a parallel course with 

Jimmy Connors and John McEnroe.”  (Gee & Garner, The Uncivil Lawyer: (1996) 15 

Rev. Litig. 177, 190.)  Thus the majority opinion in Bellm lamented the “lack of 

professional courtesy” in counsel’s taking a default without warning  (See Bellm, supra, 

150 Cal.App.3d at p. 1038 [“we decry this lack of professional courtesy”]) but deemed it 

an ethical issue rather than a legal one and affirmed the trial court’s denial of relief.  The 

Bellm dissent would have found an abuse of discretion.  (Bellm, supra, 150 Cal.App.3d at 

p. 1040 (dis. opn. of Haning J.).) 

 But Bellm was handed down on January 19, 1984.  That was only two 

weeks after section 583.130, quoted above, went into effect.  The section obviously could 

not have been briefed or argued in that case, so the Bellm court did not have the benefit of 

the statute. The statute was passed to curb what the Legislature considered an 

inappropriate rise in motions to dismiss for lack of prosecution – sometimes brought, like 

this one, as soon as a time limit was exceeded.  As the Law Revision Commission 

phrased it:  

 “Over the years the attitude of the courts and the Legislature toward 

dismissal for lack of prosecution has varied.  From around 1900 until the 1920’s the 

dismissal statutes were strictly enforced.  Between the 1920’s and the 1960’s there was a 

process of liberalization of the statutes to create exceptions and excuses.  Beginning in 

the late 1960’s the courts were strict in requiring dismissal.  In 1969, an effort was made 

in the Legislature to curb discretionary court dismissals, but ended in authority for the 

                                              

 7  The incivility lamentations we quoted earlier began in 1989, although this case certainly falls into 

the voice-crying-in-the-desert type of entreaty that grew louder a few years later. 
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Judicial Council to provide a procedure for dismissal.  In 1970, the courts brought an 

abrupt halt to strict construction of dismissal statutes and began an era of liberal 

allowance of excuses that continued to the early 1980’s.  The judicial attitude in the latter 

time was stated by the Supreme Court:  ‘Although a defendant is entitled to the weight of 

the policy underlying the dismissal statute, which seeks to prevent unreasonable delays in 

litigation, the policy is less powerful than that which seeks to dispose of litigation on the 

merits rather than on procedural grounds.’”  (Wheeler v. Payless Super Drug Stores 

(1987) 193 Cal.App.3d 1292, 1295, quoting Denham v. Superior Court (1970) 2 Cal.3d 

557, 566; see also Hocharian v. Superior Court (1981) 28 Cal.3d 714.) 

 So to the extent it was possible for a party seeking a default with unseemly 

haste to commit an ethical breach without creating a legal issue, that distinction was 

erased by section 583.130. The ethical obligation to warn opposing counsel of an intent to 

take a default is now reinforced by a statutory policy that all parties “cooperate in 

bringing the action to trial or other disposition.”  (§ 583.130.)  Quiet speed and 

unreasonable deadlines do not qualify as “cooperation” and cannot be accepted by the 

courts. 

 We cannot accept it because it is contrary to legislative policy and because 

it is destructive of the legal system and the people who work within it.  Allowing it to 

flourish has been counterproductive and corrosive.  First, it has led to increased litigation.  

Unintended defaults inevitably result in motions to overturn them (this case, exemplary in 

no other way, demonstrates well the resources consumed by such motions) or lawsuits 

against the defaulted party’s attorney (who thought enough of his client’s position to 

agree to represent him and then bungled it).  There are plenty of demands on our legal 

resources without adding such matters. 

 But worse than that, it forces practitioners to sail between Scylla and  

Charybdis.  They are torn between the civility we teach in law schools, require in their 

oath, and legislate in statutes like section 583.130, and their obligation to represent their 
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client as effectively as possible.  We ask too much of people with families and mortgages 

– not to mention ex-spouses who fail to make tax and mortgage payments – when we ask 

them to choose “dignity, courtesy, and integrity” over easy “fish in a barrel” victories that 

are perceived to have statutory support.  We owe ourselves an easier choice, and the 

legislature has given it to us in section 583.130.  

 With that in mind, we conclude that by standards now applicable to such 

motions, the trial judge here abused his discretion in not setting aside the default.  Several 

factors combine to convince us of that. 

 The first is the use of email to give “warning.”  Email has many things to 

recommend it; reliability is not one of them.  Between the ease of mistaken address on 

the sender’s end and the arcane vagaries of spam filters on the recipient’s end, email is 

ill-suited for a communication on which a million dollar lawsuit may hinge.8  A busy 

calendar, an overfull in-box, a careless autocorrect, even a clumsy keystroke resulting in 

a “delete” command can result in a speedy communication being merely a failed one.  

 We all learned in law school that due process requires not just notice, but 

notice reasonably calculated to reach the object of the notice.  (See Mullane v. Central 

Hanover Bank & Trust Co. (1950) 339 U.S. 306, 318.)  While there is no due process 

problem in the case before us now (Vogel has not complained she wasn’t actually 

served), emails are a lousy medium with which to warn opposing counsel that a default is 

about to be taken.  We find it significant that by law emails are insufficient to serve 

notices on counsel in an ongoing case without prior agreement and written confirmation.  

(§§ 1013, subd. (e); 1010.6, subd. (a)(2)(A)(ii); Cal. Rules of Court, rule 2.251(b).)   

 Indeed, the sheer ephemerality of emails poses unacceptable dangers for 

issues as important as whether an entire case will be decided by default and not on the 

                                              

 8  The default judgment obtained against Lasalle by respondent was exactly $1,000,000. 



 12 

merits.  While some emails seem to live on for years despite efforts to bleach them out, 

others have the half-life of a neutrino.  We ourselves have learned the hard way that spam 

filters can ambush important, non-advertising messages from lawyers who have an 

important legal purpose and keep them from reaching their intended destination – us.  We 

have, on occasion, had to reschedule oral arguments because notices to counsel of oral 

argument dates and times sent by email got caught in spam filters and did not reach those 

counsel, or their requests for accommodation did not reach us.   

 The choice of email to announce an impending default seems to us hardly 

distinguishable from stealth.  And since the other course adopted by respondent’s trial 

attorney was mailing a letter on Thursday in which he demanded a response by Friday, it 

is difficult to see this as a genuine warning – especially when 19th century technology –  

the telephone – was easily available and orders of magnitude more certain. 

 The second factor we consider is the short-fuse deadline given by 

respondent’s counsel.  It was unreasonably short.  It set Vogel up to have her default 

taken immediately.  “[T]he quiet taking of default on the beginning of the first day on 

which defendant’s answer was delinquent was the sort of professional discourtesy which, 

under [Bookbinder] justified vacating the default.”  (Robinson v. Varela (1977) 67 

Cal.App.3d 611, 616 (Robinson).)  

 The third factor is the total absence of prejudice to Lasalle from any set-

aside, given the relatively short time between respondent seeking the default and Vogel 

asking to be relieved from it.  “When evaluating a motion to set aside a default judgment 

on equitable grounds, the ‘court must weigh the reasonableness of the conduct of the 

moving party in light of the extent of the prejudice to the responding party.’”  (Mechling 

v. Asbestos Defendants (2018) 29 Cal.App.5th 1241, 1248-1249.)  Setting aside this 

default would have involved little wasted time, and the de minimis expenses incurred 

could have been easily recompensed. 
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 The fourth factor is the unusual nature of the malpractice claim in this case.  

Some cases are suited for defaults:  An impecunious debtor who is sued for an 

unquestionably meritorious debt may very well make a rational decision not to spend 

good money after bad by contesting the case.  (See Ostling v. Loring (1994) 27 

Cal.App.4th 1731, 1751 [discussing dynamics bearing on whether a defendant might 

elect to default a given claim].)  But this legal malpractice action covering the entirety of 

a family law action lies at the opposite end of the spectrum.   

 Because of the facts alleged in the complaint – namely that Vogel had been 

responsible for losing Lasalle’s entire dissolution case – Lasalle’s damages called for 

litigation of multiple items of property characterization, credits, reimbursement claims, 

and perhaps even claims for support.  (See d’Elia v. d’Elia (1997) 58 Cal.App.4th 415, 

418, fn. 2 [“every item of marital property presents a host of challenging issues”].)  This 

means the malpractice claim here was going to require a trial within a trial about some 

complex issues indeed.  (See Viner v. Sweet (2003) 30 Cal.4th 1232, 1241 [plaintiff must 

prove that “but for the alleged negligence of the defendant attorney, the plaintiff would 

have obtained a more favorable judgment or settlement in the action in which the 

malpractice allegedly occurred.”].)  That’s pretty much the opposite of simple debt 

collection. 
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 A fifth factor favoring a set-aside here was the presence of a plainly 

meritorious defense to at least part of Lasalle’s default judgment.  That judgment 

eventually included emotional distress damages of $100,000.  Those damages are 

contrary to law.  In Smith v. Superior Court (1992) 10 Cal.App.4th 1033, 1038-1039, this 

court squarely held that emotional distress damages are not recoverable in an action for 

family law legal malpractice.  Even if we were not directing the trial court to set aside the 

default, we would have to reduce the judgment by at least this amount as contrary to law, 

and its inclusion only underscores the impossibility of respondent’s 24-hour deadline for 

answering the complaint.   

 Next, there was the trial court’s taking judicial notice of, and reliance on, 

Vogel’s two previous instances of discipline for not having properly communicated with 

clients on previous cases.  Evidence Code section 1101 represents the Legislature’s 

general disapproval of the use of specific instances of a person’s character to establish 

some bad act.  We note the statute is not limited to criminal cases by its terms,9 though it 

usually shows up in criminal cases.  (See People v. Nicolas (2017) 8 Cal.App.5th 1165, 

1176 [“The purpose of this evidentiary rule ‘is to assure that a defendant is tried upon the 

crime charged and is not tried upon an antisocial history.’ [Citation.]”.)  Nonetheless, the 

point is the same:  judicial decisions should fit the facts of a case and not be based on 

some general evaluation of a person’s personal history.  The fact Vogel had failed to 

comply with standards of professional conduct in the past should not have colored the 

determination of whether she deserved an extension in this case. 

 And finally, we are disappointed that Vogel’s explanation of her botched 

reply in this case was not considered adequate.  A single mother who is juggling the 

                                              

 9 Subdivision (a) of which provides:  “Except as provided in this section and in Sections 1102, 

1103, 1108, and 1109, evidence of a person’s character or a trait of his or her character (whether in the form of an 

opinion, evidence of reputation, or evidence of specific instances of his or her conduct) is inadmissible when offered 

to prove his or her conduct on a specified occasion.”  By their terms all four statutory exceptions are limited to 

criminal actions.   
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inevitable pressures of that role and a caseload of family law matters, and has just learned 

that her ex- has failed to pay the property taxes or make the house payment – thus, 

ironically, throwing those into default – deserves some consideration.   

 To be sure, Vogel’s declaration in support of her set aside might have been 

more polished – but then again she had very little time to prepare it.  As we have noted, 

one of the considerations in a section 473 motion is how much time has elapsed since the 

default.  The clock was ticking, and the obligations noted in the last paragraph were not 

about to disappear.   

 In a case like this one, where there would have been no real prejudice had 

the set-aside motion been granted, the rule is that a party’s negligence in allowing a 

default to be taken in the first place “will be excused on a weak showing.”  (Aldrich v. 

San Fernando Valley Lumber Co. (1985) 170 Cal.App.3d 725, 740, italics added.)  

Vogel’s declaration crossed that threshold.   

 We do not hold that every section 473 motion supported by a colorable 

declaration must be granted.  Since every section 473 motion must be evaluated on its 

own facts, we can hold only that this one should have been granted.  As we have said, 

Vogel was notified by unsatisfactory means of an unreasonably short deadline (just being 

out of the office for one day – for example, on another case – would have prevented her 

from meeting it), and she had significant family emergencies of her own, including an 

urgent need to take care of taxes and unpaid mortgage payments lest she lose her home.  

Her neglect was excusable.  (See Robinson, supra, 67 Cal.App.3d at p. 616 [noting short 

period of time to respond, press of business, limited office hours during a holiday period 

and defense counsel’s preoccupation with other litigated matters made failure to timely 

file an answer “excusable”].)  We hope the next attorney in these straits will not have 

such a compelling set of facts to offer . . . and that opposing counsel will act with 

“dignity, courtesy, and integrity.” 

  CONCLUSION AND DISPOSITION  
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 Supreme Court Chief Justice Warren Burger long ago observed, “[L]awyers 

who know how to think but have not learned how to behave are a menace and a liability  

. . . to the administration of justice.  . . . [¶] . . . [T]he necessity for civility is relevant to 

lawyers because they are the living exemplars – and thus teachers – every day in every 

case and in every court and their worst conduct will be emulated perhaps more readily 

than their best.”  (Burger, Address to the American Law Institute, 1971, 52 F.R.D. 211, 

215.)  In recognition of this fact, section 583.130 says it is the policy of this state that “all 

parties shall cooperate in bringing the action to trial or other disposition.”  Attorneys who 

do not do so are practicing in contravention of the policy of the state and menacing the 

future of the profession.   

 The judgment is reversed.  Appellant will recover her costs on appeal. 
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